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CASES 
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SUDDER HEWANNY AD.Ap-WLUT. 


/ • 

BABOO RAM DAS! (Heir of Baboo MukunA Lal, Heceaffe'l)^ 1825 .* 
«nd BABOO BUSUNT sINOH (Heir of Baboo Uval Sinoii, „ - 

deceased). Appellants, Jaa. 5Ui. 

versus 

THE COLLECTOR OF BENARES, Respondent. 

THIS action was instituted in tl»e Benares Provincial Court llietTvs« 
on the 12tli of April 1814, by the Collector of Benares^to recover • 

from Baboo Miikfind l.al, AAtcancAcc of the 5»rco/ee treatury, and 
from Baboo Dyal Singh, Khizonchee of the Afoolkee treasury, tlie }K>iuible 
sum of 5,717 ru)>ees, under the following cironmstanret: Unferaitum 
the mornins: of the 30th of November 18l9, when the treasury 
of the Collectorship of Benares was opened, it was discovered 
that a nukubf or hole, had been cut through the floor, and stolen from 
that the sum of 5,717 rupees was missing. 'J'he treasure chest tho trea- 
in which the money had been r!cposite<l was not locked: but fyry under 
had evidently not been opened by viuieiice; two empty money bags 
and a quantity of false coin were found in the room. After mature 
deliberation on the circumstances of the case, and tlie evidence 
taken before the Foiijdaree AiUtwlut of the city of Benares, the 
Magistrate recorded his opinion on the c*ase as follows: tlie niikub 
could net have been cut but from iiie inside, gr by strangers, or by 
the sepoys of the guard : the theft must, for the (pllowing reasons, 
have been perpetrated by some persons well acquainted with tiie 
premises: nrst, because it appeared from an inspectioi*or the room 
that the nukub, which was ifl the floor, had*it been a little further 
from the wall, would have been directly Binder one of the chests: 
so that it must have hecn cut from tl)e,in8ide; secondly, had coin> 
niun thieves entered through the nuAub from the outside, tlfev would 
not have left the two empty ba^s, as tlie removing the cash from 
one bag to another could not be done w^tliout some noise, which 
might have been overheard; thirdly, common thievft would have been 
unable to distinguish good from bad coin, and would have carried 
off all they ( ould lay their hands on; and lastly, had the money 
been taken by strangers, the chests must have been forced o{ien, 
whereas, though o(>en, they were found unlocked. For these and 
other reasons set forth ir^ his proceeding^ he considered the 
aepoy guard exculpated from all blanae (the* outer door Imving 

VOl.. IV. 
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been found locked as usual); but thought thai a very strong sus* 
■ * ~ picion existed against the gomasktas and other servants of the 

HhIkio treasurers. As, however, there was not sufficient proof against any 
Itam indi^liial to warrant a'hope of conviction,'he did not make over 
* Court of Circuit; but left it to the revenue authorities 

k*rt<»r9f* to determine whether the missing sum was to be credited in the 
itfiiares. public account or not. A full report of the case having been 
submitted to'Government by the revenue authorities, the Collector 
was ordered to institute a suit against the treasurer for the recovery 
of the said sum. He acconiingly instituted the present action 
against both the defendants, whom he held equally responsible, as 
they had eqiRti access to the treasury through their respective 
gonutihfas. -m. 

Eacli of the defendants denied his individual responsibility, and 
endeavoured to throw the^responsiblity on the other. 

liabuo Dyal Sing pleaded, tliat the duty^of the ^omasAAis of the 
moolkfie treasurer was merely to enter into their actuiints the 
, payment of any sums on account of the.public revenue due on tlie 
estates of the Itaja of Benares: but tliat tiie money was received 
and placed in the (ruasure chests by the gomashtas of the sircaree 
treasurer; nud gomashtas of the moolkec treasurer linii nothing 
to do with tlie safe custody of the money; that, on two former 
occasions, when the sums of 3,500 and 075 rujiees were missing, 
Mukundd^al, holding himself responsible, traced the theft of the 
first sum to the sepoys of the guard, and having prosecuted them 
to conviction in tlie Crii.iinul Court, received the amount which 
hqd been recovered under a receipt signed by himself, and paid it 
into the Collector's treasury: and repiarred tlic scooiu) sum from 
his private funds, taking a bond fur tlie same from his rokurea 
or caslikeeper. Baboo Mukund Lai, on tlie contrary, pleaded that 
the gomusht'is of Baboo Dyal S:ri<r, tVie moolkcr tieasiirer, bad the 
custody of the money, Xus,gomashtas having only to keep accunnts 
of the re<'eipts and disbursements; and tliat in tlio two instances 
above iiotned, though Baboo l>yal Singh was the respou.«ib!e 
person, be considered it his duty, as a public servant of Go* 
vernineiit, to exert himself to save tlie Oovernnienl from loss- 
Both the defendants pleaded, that let the [>erson whose duty 
it was to keep the cash be wiio he might, it was nnjust to 
^ call upon then) to replace the money stolen; as tiicir gomashtasy 
having conn'ied the bags before the ^epoys, and locked the doors 
on the eve of tlie* night of the theft, tlieir responsibility 
ceased; tlie safe custody of the propcity being tlieu the duty 
of the sepoy guard. 

Before the case came to a final hearing. Baboo Dyal Singh 
died, and was succevded by his son and heir Baboo Busuut 
Singh, who defended tlte suit in his room. 

The Senior Judge of the Court (W. A. Brooke), after hearing 
the ple.idiugs and evidence of tlie parties, and {lerusiiig the pro* 
ceediugs held on this case in the Foujdaree Court, concurred w'itli 
the Citv Magistrate in thinking that the burglary must have been 
conimiited by persons well acquainted with tlie premises, and that 
it could nut have beef committed from the outside by strangers, or 
by the sepoys of the guard: and as it appeared in evidence, that the 
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iiomashtas of both tiie defendants had keys of the looks on the 
treasure chests and oulerdoor of the treasury, and bad equally free '■ 

access to the treasury, he held them jointly and severally answer- 
able. He accordingly passed a judfrment in favour of the others. 
Collector, and decreed that the defendants should pay Into the e. IJivt'oi. 
public treasury the sum of 5,717 rupees. The costs of suit were 
charged to the defendatits. ** ** 

'I'lie defendants preferred separate appeals fvom^thls decisiorf to 
the Sadder Dewanny Adawlat, an<i on the death of Baboo Mnkund 
IjiI. Baboo Ram Das. his son and heir, appealed to carry on the 
appeal. The pleas of appeal were Similar to those urged by the 
ap|>ellants in tiie Provincial Cmirl. • • 

On mature consideratteu of tlie proceedings, the Court (present 
C. Smith, Second Judge) seeing no suOicient reason for altering 
the decKsion of the Provincial Court of Benares, confirmed it, on 
the 6th of January lH26,ainU dismissed both the*appeal8 with costs. 


PRAN KISHEN DMTT, Appeliani. 

vn’sus -- 

THE COLEECTOR OF THE TWE\'TY-FOl>R rr^ROUN- .?an. nth. 

N A5^, He.spondenl. 

I 

THE Collector of the Twenty-foiir Pergiinnas inslitutcil tlys A cancof 
action in the /illali t ourt of the same ilistrict, against Pran land •on- 
Kislien T)iitl and Shnnknree Dossea, a ntighbourmg zemindar. 
under the provisions of regulation 4‘J, 1793, to obtain an onler „ 
for the confiscation of a parcel of land situated to CJnik aHoiy tic* 
Nurayuu Khatta. conlaininp about 100 beegas of land. 'I'he tween two 
land Ml (pu'stion heing-ciaimed by both the defendants, had been 
the occasion of dutpules, which ended in breaches of the pe tee* tioiitr.rpl^ni. 
A serious aOiav, in which some persons were wounded, having httimi 
taken })lace regarding the possession of life said lanil on the 17th ifvn. 
of November 181.0, the Magistrate committed the aciiia) rioters, 
and held the defendants to bail, to stand their trial as instigators 
liefore the Court of Circuit, and directed the ^oUector to take- . 
proper measures for the confiscation of the land whir^ had heen- 
the occasion of the affray. •He accordingly instituted tills suit 
under the provisions of section 6. regi»latiot^4{). and the concluding 
part of .section 7. regulation .6, 1798^ laying ius suit at I.OOO 
rupees, at tlie rate of 10 lupeespcr beeya. • 

Mussuuwnaut Shunkuree Dossea uppoinlgd a vakeel, hut took 
no further steps towards defending the siiift 

Fran Kisheu Dutt pleaded that the land in qviestloi) heinnt^ud 
to Chuk Niirayun Khatta, situated in hie talook of Baliir Milariea, 

Turuf Baneyra, Fergunua Mandreh, and that he had obtained 
frequent d<;cvees cf Couit, aw irding to him the right thereto. 

AVjth regard to the affray, which was the ground of the present 
action, he stated that the dependants of Miisfummaut Shunkuree 
Dossea had cut the rice winch hia ryou had*cultivated on Uireu 
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beegas of t))e land in question ; he not being present, and hia 
people being perfectly passive: that the Circuit Judge, who tried 
the pase, did not think his people guilty of affray, as, white he 
sevefejv punished the opposite party, he sentenced his (defendant’s) 
depenauiits to the trifling purnslinientof three months imprisonment 
only, because tliey were present. He further pleaded, that if a 
forieilure had l>een incurred in consequence of the affray, justice 
demanded na more tiiaii llte coufiscation only of that portion (three 
beegas), which was the actual cause of the aflirav. He filed several 
decrees and documents to prove his right to the land in question, 
and U) establish the fact that he actually had possession when the 
affray took plater . • 

After maturely considering the proceerU^gs held in the Civil Court, 
as well as those held by the Foujdaree Court and Court of Circuit, 
the Zilhh Jlidge uhserveiK that although it was clearly established 
by the evidence, tifat the land oid really belong: to Pran Kishen 
Pnit yet ihut the ultimate (tecision of the case, as re.’afded forfei- 
litre, was not ufle- tcit tlierel>y ; and as it was proved that an affray 
had taken [dace for the possession, lie pissed a judgment on the 
0th of l>e<‘einhcr 1810, de«‘laring the said parcel of land containing 
about hiO liec.'us. duly forfeited to Go'crumeuf., under tlie provi¬ 
sions of section t). regulation 49, 1793, and decreeiiur possession 
tUcre'd to Government. Ti e costs of suit were charged to the 

defe-.darvt 5. « 

t iMh Kisl'Co Outi havin'T appealed from tins decision to the 
Provn iai romd o( » alciata. tliut Court couHrmed the decision on 
tl^e ilst of .liinuarv 18’^I, and dismissed the appeal wiib costs. 

['ran K shen he iig still dissatisfied, moved the Court of Siidder 
Dcwaiiiiy AfiiiMiiit for ihe aiiinission of a special appeal. As it 
appo .re.i from the documents Hied hy the petitioiier tli.it he was 
the rightful owner of the land, and that the opposite party were 
the agcressofjs in tlie afl'r.ay, the dependants of the pet.t oner being 
declared by the law officer of the Circuit (h>urt liable only to 
Tndtibs or admonition, for having opposed the adverse p.irty 
while carrying off their gram, instead of applying for redress totbfe 
I'uliug power t and as tire/dlali Judge had decreed ti e forfeiture 
in the vague terms c>f u parrel of ian<i containiu j: abr>nt 100 
beegas,’’ tlie t'ourt (present S. T. Goad and .1. Shake''p<'ir, 'J'hird 
^ and Fourth Judges, in opposition t) the opinion of liie Second 
Judge, C. Smith) udinilteu a sfiecial.appeal. 

The respondent co,itended, that as it was proved that a serious 
affray had actually t.ike^i place regarding a disputed claim tu'the 
possession ofthe said land, tiie whole of th.e lUO heegas, which 
was the real cause of contention, was liable to forfeiture, and 
prayed that the decisions of the lower Courts might I e <ronfirmed. 

After mature deliberation of the whole of the proceedings, tiie 
Court (pi;psent 4 W. H. Martin. Fifth Judge) were of opinion, 
that it was clearly proved tiiat an affray had liken place, in which 
the dependants of the :ip{>eliant w'ere cum erned : ami tliut the 
land, which was the cause of the s.iul affray, was duly forfeited, 
under section (), reguiiition 49, 1793: and tliut it was highly 
expedient that the sj id provisions sliouid l>e carried into effect for 
Uit purpose of rempving ti>e cause 0 i contention. A final judg- 
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nent was tbepefore pASsoi) on the 6th of .lanuftry 1825« conflrminf 
the decisious of lower CourU, aud disroiskiiog ibe appeal with 
costs. 


HUSSEIN .\U KHAN, NUSRUT ALl KHAN.‘and SHUJAUT i8«5. 
am KHAN,Oleii» of Suou anutAliKuan, deceased),AppeliauU, 

rersua titA* 

MUSSUMMAUT i HOOI. QAS KOOR, ^Widcyp-of Baboo Jy« 

Plu^ash Saiiy), Kespoudeiit. , 

THIS suit was instituted in the Proyntdal Court Aof Patoa, hy Acu^of 
Bubou Jye sahy. tlie iiece.ised laisbaud of the respondent, recb^mptiuo 

against Shuhaotut Aii *kiiau, the deceased father of the appelianta, 
to obtain postiettsiun of a moiety of mouza Godna, Usiltee and | 
Vakhilee, an aynia mchd of pergunnab Maiijee, /illah Sarun.’monguge 
under a deed of mortgage and conditional sale for the eum of end‘^nndi- 
6,7HI rupees, p.iyuhle witnia one year from the date of U»e deed, 
renuuted absolute hy the failure of tiie defendant to pay off 
the niortxtge witbin tlie pjrio<l allowed by the regnlalione of tinn bring 
Gnvcininent. ^'he amount of action was laid j^it 24,7.60 rupees, by 
18 years produce ol the moiety in question. «?*tjp***** 

'Ihe point at issue was wlietUer iheiinortiagor had, under the 
circniust incos of the case, furfette<l bis riilit of redemption, or not. rowed oo 
'J'he piaintiir stated, that as tliu defendant had allowed Uie period themort- 
of one ye ir, coinlitianed in the deed of luorttrage. t * elapse without 
payment, he |•eLitioned the Zillali Judire to issue a purivanna to the 
defendant, under section 8, regulation 17, 1806, calling nii him t i from ibe 
pjy l!ie sum duu wituin one year : tlial the .ludgu issued a purtt^aima receipt by 
on the 28th ot June 1814; tlial the defeudaiit, on the 30th 
October 1816, deposited in Court a sum stated by Inm lobe the 
whole sum due undvr the deed, and the Judge ••rdered it to hetnpiiy. 
received, and issued a purwannfi to hii^i (plaintiO') calling on him issued un¬ 
to receive the saitl sum. He plea»led, that as the sum due t*i him was ‘I*''’ ’^•guU- 
neilher paid liim, n./i- deposito I in Court, by the ‘28th of .lime 181.‘>, 
the Zillah Judge was not auliionzed t • received as a deposit, and mpiirA 
that the defendant had lurfeitud Ins riglit of f%dempt;on. HeiuMKh 
therefore instituted this sujl to oht.iin poK^essioti of the mortgaged 
propertv. The defendant .st.tted. that althou..:h the notice was dated 
2&tii of June, it was not served on hitn till the 9th of Ui toher 
1814: and that it eiijuioed himt')*p.ay the sum of 6^78) rufiees 
within the term of one year from the rereipi thereof: and pleaded, 
that if it should apipear that he had eitliel' tendered the said sum to 
the plaintiH’, or deposited it in Court before'the 9t'< of October 
l8!6,h>8 riglit of redemption was not forfeited. He stated that 
he had tendered to the plainlifT, in lieu of cash, a bond executed 
by bhyroo Nath, a res{>ectulde mukajun, (or the full amount due: 
but that the plumiiH' told lorn he was in no hurry for hit money,. 
and would allow the debt to run on, if he, defendant, would 
execute a fresh deed of mortgage oo tba ealbe property for ilie con- 
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solidated sum of principal and interest of the debt; that on hia 
tendering a fresh bund, the plaintiff evaded the acceptance thereof, 
which induced him to think he was endeavouring to spin out the 
})eridd of one year allowed by the notice, in order to foreclose the 
mortgage; that he, to save his estate, presented a petition through 
his vaktch to the Ziliah Court, on the 30th of June 1815, (as would 
he proved by the endorsment of the serishtadar thereon) praying 
that.the sum /)f 7,747 rupees, being the principal sum lent, with 
interest thereon; might be received, according to custom, as a 
deposit; that circupistances l^yond his control delayed the 
reading of the petition till the 19th of September 1815, when the 
Ziilali Judge o^ered the immediate deposit of the whole sum; 
that his vakcch immediately paid into the^freasury 6,000 rupees, 
and afterwards, in the course of the same day, the remaining 
portion (1,747 rupees): which sum of 7,747 rupees was remitted 
to the Collector's tie;isiiry on the 28th of the same month ; that 
the Judge, on the 7th of October, having redrawn the 'said sum, 
ordered that it should he paid back to liis vakeels, but subse* 
t^uently, (on tlic 28th of October) he passed an order on a petition 
presented by the said vakeels, dire( ting the recleposit ofthe said sum; 
that this was done on the 30th of the same month, when the 
\i8ual order was issued to the lender, informing him of the circum- 
stantT, and desiring him to receive the money. He contended, 
that as, muit, Uie wording of the notice the term of one year did 
not close till ttie 9tb of October 1815, the payment of the money in 
September barred llie forfeiture of his right of redemption, 
although the Judge did once order the money to be returned to him. 

Both {Xiities bled documents in support of their respective 
picas, and dying before the decision of the suit, were succeeded, 
the plaintiff hy Ids widow, and the defendant by his sons. 

The 'I’hird Judge of the Patna Provincial Court (J. Sanford) 
after {H;nisii)g the whole of the pleadinssand documents, was of 
opinion, that as the mortgagor had neither paid the money due 
under (he deed of conditional sale, to the mortgagee, nor deposited 
it in Court within the period of one year from the date of the 
notice served on him under the provisions of section 8, regulation 
17, 1806, bis right of rcdeuiptiun was forfciled. He did not 
consider (he tender of a bond a legal tender of payment, and 
held that the negociation regarding the execution of a new deed 
i,f mortgage was* entirely extraneous, and in no way affecting the 
ultimate decision of tlx; case, lie accordingly did not allow the 
defendants to prove that {loint: but passed a final judgment, 
nu the 7th of March 1821. awardingto tlie widow {lossession of the 
moiety of mou^a Godiia, wbicu had been sold under (be deed of 
mortgage aiid conditional sale by Shuhamut Ali Khan. The costs 
were charged to the defendants. 

The defendants appealed from this decision to the Court of 
Sudder Dewanny Adawlut: the pleas of the [>arties were similar 
to tliuse urged by tliem in (lie Provincial Court- 

The case came on. in the first instance, before the Second 
Judge tC. Smithb wdio, after considering the whole of the cir- 
cumstiUH cs, was of optipuu that the matter for the decision of the 
Court was. whether the buirowcr had aclually paid the sum due 
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within the period of one year as directed by the notice : lie Ob'- 
served. that the notice, which was dated the 'iStli of June I8M, 
was not issued till the 19th of September, or served on the bor¬ 
rower m.til the 9lh of October following, and that he was thereby 
directed to pay within the [leriod of one year from the'receipt 
litcTeof, the sum of6,78i rujiees. the principal sum lout, without 
meDtion of interest, under penalty of forfeiting his right of re> 
denjption : and it was proved by the documents, that-he paid mto 
Court, before the expiration of one year from theMale on wliich 
the notice was served on him, net only the priacipal. but also what 
he consiiiered to be the intei'est due up to the date when he first 
presented his petition to lliesCivil Court hy his«tir:ftee/«, viz. the 
SOtii of June 1815, so ^hat, under tlie strict terms.of the notice, 
he had done ail and more than was required from him by the 
notice: and that even if it should be Weld incumbent on him to 
have paid intere^it, as well as principal, as dii^cted by section 7, 
regulatjon'17, 1806, still as he had paid the interest due on (ho 
sum liorrowed up to the date on which his petition was first pre¬ 
sented. with the exception of about rupees, it was not cousn- 
nant with the spirit of tlie above regulation to deprive him of his 
property for so smalt a sum. He also observed, that if the date 
on which the term of one year was to commence, was held to bo 
the date of the issue of the notice, it would appear that the full 
period one yew- liad nM«lapsed ; for it might Ij* pr^iimed, tliat 
the nctice would nut have been delivered to the piyutJa, who was 
to serve it, before nearly the close of thei9lh of September 1814; 
and also that the money was paid into the treasury before tjio 
close of the 19th of September 1815 : and tliat until the opposite 
fad was proved beyond doubt by the lender, the presuniption was 
in favour of the borrower. Hence he held the riglit of the bor¬ 
rower reserved, even under the section above quoted, as construed 
by the Court’s circular order of the 9th of y^pril 1817, which 
declares that ail notices, if not issued the same day the uider for 
the issue theieuf is passed, shall bear the date of the day on 
wiiicli tiiev are actually issued : this circular order, however, was 
not passed when thos:i transactions ocsnrred (in A. D. 1814 and 
1815), the borrowers on bye-hH-wufa being then guided by the 
pre'-edent laid down in a decisiou passed by Mr. James Stuart, 
former Thir l Jndgeof this Court, on the 24th of* July 1813, in the 
case of Lukput Hai, petitioner, wherein it was laid ddwn that the 
term of one year was to be reckoned from«the day on which the 
notice was served on the borrower. He^ therefore recorded it as 
his opinion, on the 6th of December 1824. that the original plain¬ 
tiff was not entitled to claim possession of the estate,.and that 
the decision of the Provincial Court of Pa^na should be reversed; 
and that had the abovemenlioned circiftnstances not been con¬ 
clusive in favour of the appellants, they would hasre been entitled to 
prove the negociation regarding the fresh deeds. 

The Officiating Chief Judge (J. H. Hanngton) recorded it as 
his opinion, that as the borrower had been ordered by the notice to 
pay the principal sum within one year from the receipt of the notice, 
and as it was proved that he had done so, he had saved his right 
of redemption, lie also tftought the sum of.6,781 rupees, a very 
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inatlequate co^8ide^atton for the sale of the estate ia question, 

- - which was estimated to be worth 24,750 iKipees. 

Huffed In concurrence, therefore, with the opinion of the Second Judge, 
AliRhn he passed a judgment, on the 12th of January 1825, reversing the 
decision*of the Provincial Court of Patna, dated the 7th of March 
1821, and dismissed the claim of the respondent to the moiety 
Ba Koor. in question. As the respondenthad obtained posaessiou thereof in 
execution of Ui^ decision of the Provincial Court, it was ordered 
that possession should be immediately restored to the appellants; 
that the respondent should account to them for the mesne profits 
for the lime she had possession: that she shoulil receive the sum 
deposited in tfTe'Zillah Court; that ihe appellants should pay to 
her the balance due for interest up to the 1 Slh of September 1815, 
and that the respondent should pay the costs of suit. 


18S5. 


ABEH NUNDEE MUSTOFEE, Appellant, 

oerrus 


Jan. i5tL. DOORGA DOSS and KASHI GUTTER (Heir of JuGMOiitriv 

‘ Sing, deceased), Respondent. 
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THIS suit was instituted by Abeh Nundee Mustofee, in the 
ZiUah Couit of Ueerbhoom, to compel Jugmohun Sing, zemindar 
of ])ergunnah Aieenugur, to cut a bund, or embankment, 
which by confining the water, inundated 12 bec-jas, 9 cottas 
of land buiuiiging fo mouza Suthnrea, his estate, thereby 
depriving him of the produce of the said land, and to recover 
the sum of 25 rupees, (> anas, 15 giindas the produce of the said 
land for the year 1222, B. S. He pleaded thtil the former 
zemindar had allowed the bund to fail to decay about 50 or 55 
years before, and that the defendant had no r<ght to repair it to 
his prejudice. The defendant stated that he had built up the 
bund on the site of an old enibankment: and contended that his 
right to build it, though dormant, was not extinct: and that as he 
had done so with a view to his own profit, and not to inj»re the 
plaintiff's property, his right to do so was unquestionable. 

I'he Zill.d) Register being of i^pinron that (lie defendant had 
a rigitl to restore the e-nbankment, dtsmissed the ctuini of the 
plaiiititf with costs. 

'I’he plaintifi‘i>p|>ealed from this decision, bnt as the Register had 
been a]*pojnted .ludie of the di'trict, the appeal was removed to the 
Provincial C<Mirt of Moofsbedabad, umlei the provisions of section 
14, regulation 2.1S0.'>. In addition to his former pleas, tl»c 
appellant statv.d that the respondent had so far acknowledged his 
right to demand the deui«>htioii of tlie bund, as to offer him a 
portion of land equ-vnlent to that which had been inundated : and 
that this offer haa induced him to delay the institution of the suit: 
hut on the fespi»nde» 1 rrlracting his ^fl'er, be had instituted the 
present action. This was positively denied by the respondent. 




Genealogical Table of the family of the 


$ 

1 . 

1 

' lljaib Sin; 

- .- . 1 ..,——. 

f 

Lai Sd^iy. 

_ - 

Goolal Chund, no issue. \ 

( 


Jtwauii DoodUun Sini;, 

Sing.noURUK. | 

Munsa Ram, 


Khm Sing, 


K^j Girwur- He- lialgovbd Neem- Muno- J)ulia 

Behan dhsirec'Sing, bari Sing, Siog, dharee nitSing^Smg. 

Sing, no ulive. | I _ ^>“gt 


Buieep Sing, 

-A- 

JMuha]iut S^g, I 
noiaaue. 


iSirkiiam HuTaam I 
Sing, Sing. % 


ISHUV. 


DujpalSilig. Bheur Sing, alive. Bylwau Sing. BuryaoSing. 




MukunJ l^cela- Bii4 
Sing, dhur. Sin.! 

Slu'oPersUad Sing. Uiun Naraen Si:. 


Keerut Sing, Ute defendant, says he was descended from Cliukoo Siog, fouriui 
statement of Keerut Sing was not prqved. 



he case of BahoSirwurdharee Sing wrstis Kulahul Sing and others, and Keerut Sing t 
CnOWDRY KUyUK SING: 


i^liUD Sing, 


DoolarSing, Omed Sing, no issue. 


I - 

Khobal Sing, 
no issue. 


Ilaja Gundurp Sing, Raja Bhurut Sing. Ckuk«o . 
_ J'*. 


. 

)utl. 


<’1* 




ilHiiut i^boinun 


Uaja Mt.ChutlorKoor, 

Buhudoor , 

Sing, Ham Oman llislmn SheoLal Bir>l*a* 
Gho- Suig. Sing. Sing. Sing, 


A daughter, A{/«« -W* 


"n- 


lOIDUll , ' 

Jtinmt Kaja lambing. 
J, .lesR'unt 


l)urya«M»t^, A^M 

Ajttib Keerut Ham 
Siui. Sing. I^kmn 5 


>l|ronux without issue, leafing the • 

Sing. Sing. |,j, widoa-, who also 

died childless. 


Doolar Sing, aacn io italia. The plaintiffs denied his telatmnship to the family, and 
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The Provtiicial Court of Moorsheilabad sueins^ no reason to aher 1R?5. 
the decision of the Reffister of the Zillali Court, coutinned it; and ^ 

disiiiiiised the appeal with costs. ^ 

The Coiu-t of Sudiler Uewanny Adawliit (present C. Smith, 10 

Second Jiidge, and S. 'r. Gu td, Third Jud^^e) admitted a special thcH|ypul- 
ap|>eal, on the inutiun of tite ori^iiiut plaintitf. fur the purpose of 
tikiii:; fnrtiivr evidence as to the lengtli of time during which 
the einbai.Liiieut had (leeii altoucd to lie ne^lei^tetl, and other 
poiri k which appeurcil to call for further investigation. 

The res{>on<iei>t die I at this staire of the prueecdin^, and i)onr;;a 
Das his brother, and Kashi Outtei; his nepliew, appeared to defend 
the suit as his heirs. His widow ^tid not apfieai .* 

Itaippe.inng from tlw evidence taken by the i^d'ah Jud-ic under 
the orders of the Court, tliat the est.ites of the parties in 
suit had formerly composed puts of one and the same estate, 
which be:n<? divided into lots, had been sold )?y public auction by 
tlie Collector many years before, in satisfaction r>f ari 'ais of 
public revciuie; (hat when the parties purchased their estate, the . 
einbankmeiit Iravin^ fallen to ilecay, was not in existence : and that 
the land of the plaiiitHI', which was inundated by the reconstruction 
of the embiinknieiit, had been distinct'y assessed by the Collector, 
when the jumma of the several lots waa fixed, the Court (present 
C. Smith. Second Ju(!i*;e, and W. 15. Martin, Kii'tli .lud^e) was of 
opinion that the respondent was not aulhorize<l to^epair the bund 
to tlic prejudice of the appellant; a final judgment was accordingly 
passer! on the i6th of January 18*25, in favour of tlie appedant, 
icveisiii^ tlie decisions of the lower Courts; providing tliut t}i« 
res}M)ii(ien(s should cut tlie embankment and pay to tlr; a]>pelhint 
the sum of 'l‘i rupees. 6 anas, aud 15 uundas, bein^; the produr^e 
of the inundated laud for the year 1222, B. 8, *1 he costs of suit 
ui the tliree Courts were cljargeii to (he lespondeiits. 


BABOO GIUWUIIDHAREK SING, Appellant, 

vt'r.Mis 

KUI.AHUL SING and others. Respondents * 

Juid • 

KEERUTS1N(;, Appellant, 
cersMS 


BABOO OIIIWUIIDHAREE SING, Respondent.. 


ie?i. 


Jau. ivdi. 


THE ori^inal suit, whence sprung tlft^e two appeals, was 
instituted in tlie Provincial Court of Patna ^n the 'list of 
December l8il,by Baboo Girwuruharee Sins, I* recover from 
Keeriil Sing possession of the lauded estate of the late Haja 
Jesvvtint Sing, consisting of cert iin Hizamut villages, situate 
in pergunna Musodeh, and ceriain resumed jngeer wehuU^ and 
other villages in pergunna Arwul, ziliah Heliur. Suit laid at 
three years produce, t04,47Crupees, 1) anas, Ij^unda. 
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CASES IN THE SUDDER DEWANNY ADAWLUT. 

He pleaHed that Raja Ram Chund, son of Chowdry Kuouk Sin^ 
was the first acquirer of the estate : that beinc childless, he adopted 
two sous, VIZ. Gooial Chund, his nephew, son of his brother Ajaib 
Sirij^, and Oundnrp his great nephew, son of Dooiat 

and gr-indson of the said Ajaib Sing; that on the demise of R^a 
Main Chnntl while in atteodance ou (he imperial court at Delhi, 
he was SHct’ceded in his of}i< es at l ourt by (ioola! ( hnnd, and in 
his landed est iU.h in Rehar by Gnndurp Sing; tliat Gundurp 
having no male issue, adopted his nephew liuhadoor Sing. 
succeeded him in thjfestates in quesbon ; that be was succeeded 
hv hi.s son Raja .leswm.t Sing, who died without issue, leaving his 
widow, wh . held the est ite during herlife; th.tt as the eiid widow 
had merely a ITle interest in the estate, on her death, would 
revert (the lp»c of heir.< from Raja Gundurp Sing having become 
extitu*t) to the lieirs^of Ifaja (ioolal Chund, Oie other adopted son 
of the fii't acquiier^and that he, who was the eldest great grandson 
bv adaption ol' Huja Goola! Chund, (who having no male 
ado| teci Boo: him Sing, his ticpliew, the grandfather id the plaintiff) 
was the legal lieir t ) the whole e>t4tu; that on the death of the 
Ranee of ,^e^wlUlt Sing, Keerut Sing having uojm^tly laid claim 
thereto under a gilt Iroin the said Ranee, created disturbances, in 
conse>jucn< e <d whii li a summary order was passed leaving him in 
p KsesHion f(/i'the present, and referring the ^e^t ol the claimants to 
tin* ( ivil CouiPfor the ailjii.-stment of their c!a»nis. He pleaded 
tliat the Ranee aforesaid, lK;ing a chiloless w iilnw, had merely a 
life iitieiest in the properly, and could m>t alienate it; and that 
imder the ouslntu of the family, he (the plaintiff) was entitled to 
take the wlmleest ite undivided, as his lawful iiifieritance. 

'Ihe defendant, Keerut Smc. <leiiieil the adoption by Raja Ram 
Chund of both Raja (iiindiirp Sing and Raja Cioidal ( hutid, and 
clainied the estate on two distinct pleas, viz. fiy gilt from the 
llanec of Raja .leswiint Sing and by inJieritaiice, as being by birth 
a descendiint from Doolar Sing, iiephcw’ (d Raja Ram i blind, 
and ijv ariopt'oii a great-grandson of Raja Bhnrut Sing. He 
staled that Bhurut Sing, who formerly had possession of the estate 
as Raja, hasing' no nial% issue, adopted lanhinnn Sing )iis (the 
dcfenil.int s) grandfather; that as Liudimun Sing was very young 
when h's udoptije father dietl, and the Ranee tot.k the estate, she 
appointed I'nhadoor Sing, 1. hiika Sing and IJiugwunt Sing 
sneressivciv managers of the c>itaie on her behalf : that on lier 
death the iitdhci of 1'hiigw nut Sing* son ol ( liuka Sing, became 
o»'ciq>iot of tlie esl.i^.’. aiul appointeil .leswiint Sing manager 
thercfif; that on b s »:c:.t]i .leswuut Sour became Raja and pro- 
pr etor s>f the esl.ilc. whn h he. on Ins ilcath, left to his widow; that 
the s.iiil widow a[»pi*nitcd Inn. the defendant, manager on her 
beh.ilf. and execute I a fleed ie.iviiig him the estate after her death, 
as heinghci neiftesi heir. 

The Froviiicia! Court of Patna after perusing the whole of the 
plcjolings itn<l evidence, oral and docunieutiry, prepared a genea« 
logical iahle of t! e fatnilv of Raja Ram Chund. the original ac¬ 
quirer of the estate. Thev wire of opinion that the defendant had 
not tiu* slightest claim to the estate, either by inheritance, aa he 
was ill no way coDuected with the I'ffinily of Raja Ham Chuod, it 
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biijig clearly proved that Dnolar SiriiT. tho nephew of Raja Ram 
Chinid. had no son naiHed Chnkoo from whtwn he stated • 

himaeif to be descended ; or uiitier the deed evucutcd in Ids favour ItNbuo 
by the Ranee of Raja Jeswnnt Smjr» which was inv:ili«l under the 
esttiblished principle of Hindoo law, whereby a childie'iB widow 
taking the anoestrel propeitv of her hn>hatid has only a life in* Kubiliui* 
terest therein, and cunm t aiiettate it NVitij re;:anl to the rlaim Sinjf nod 
of the piaiiitit)'tn the whole estulu, the Court ubBei^vetl, tliat it did 
not api^itrthat llaja Ram Cbund ad«»|>ted two persons as stated by 
the piatntiti'i for bait be adopted Goolat CiuiiWl, and tuid ti e luttCr Huhuo 
adopted Boodbnn JSinp. the estate would have de'oivt-d in sim -irtrrtnr- 
deih'ion on th(-sc two persons*; or had he adopietf Gundiirp Sini:. 
and the latter adopted Huhadoor Sin*?, Ruhadeor Sni;; would liave ^‘“b'* 
succeeded to the e.st;itc on the death <>i’ t iundnrp Niiiir: wlieveas 
ill fact, it appeared that liie line of successors tu tiie estite was 
as follows: on the de>ph of Kajii Ram Chuird. (inndiirp Sint;, 
bhnrnt Stn«;. the wile of Hiitiriil Sio«', and tdiiika >ine, took t o 
inheritance suc(essively. Alter Cliulca Sinn, it was held conjointly . 
by tinhadonr Niin^ and Rhu^^wiint Siii'r. nXcM' whom Raja .leswiint 
Stn^ took it ami on his death left it to bis wirtow, tl u last octoi- 
pant. As ihereforc the estate <i«ii not appear to liave invuriaiilv 
(levoRed entire, on the elnef Ituir, bot to (uve been tikou by the 
most conipeteiil, and t<> have occHsioiniliy l>een he'd by several 
Iieirs conjoiutlv.^lie Couit considered it to be ai\Ut.il>fu auion^ tlie 
heirs, according to the Hindoo taw of inherit iiif e, and acc<»nliii”ly 
submitted a statement of the case, and the ;:ene:ih‘tti('ai tahio 
hclore alluded to, t > tlieir pundit, witii iiistiui tions to say who wewj 
entitled (u share in t!>e estate, ami iii what propm'tions. 

'I'iie j)inidit st ited in repiv, that if Rupi iiiimlurp >'iii^ adopted 
Raja lioliafto' r Sniff, the father of Raja .leswnnt Siny.flie estate 
would devolve nii t!;e son.s of the daiiebteiH of Raja (lundnrp 
Stuff. Utnerwisc it would ;.>o to the descenilunt<> fVoin u c<aninoii 
ance*lor of .l<-swniil Sinff. \i/,. to the cliildren of Ins biothcrs, 

111 (lefanll of tliein to the biutiicrs of Bnbadi)or Sioff iiis father, 
and Chiika Siiiff lii.s niirle; in def.toU of ihnn to tiic children of 
the brothers of (iondtirp Sniff, and in del.tutt of ti.ein also to the 
cbildreo of the hrotheis of Doolar Sioff. 

'Ihef’oiirt hatiiiff already declared the atloptuin of Buhailoor 
Siiiff by Raja {iiniflinp Sioff niisniistaiitiated, were of opinion, 
th.it as the inlerinediate heirs^ had failed, tlie cst^ile was rliviHioie 
anioiiff the desrendiints of tin* brothers of l)of>lar Sioff. and tnat as 
Gonial Chniid ami Omeil Sniff haO left no issue, it shonhl Imi l ikcn 
by the ilesi enda'-tfi of Lal .Sahy, and di\ ide<l in tlie Idllowiiiff man¬ 
ner: 8 anas to the suns atid ^randsoiVs of Mtinsa Ranw s<ni of 
Boodhun Siny, (or 2 anas each to (jirwnidh^ree Siiiff ami Noem- 
dharee Sioff, the soni, and a like portion td each of the tiram.sons 
Dirjpai Siuff and Hheer Siiiff.) and 8 anas to thd descemlaniH of 
Buieep'‘loff (or 4 anas to Pvlwan Sinffand Diirv.ao Sioff. ‘jraml- 
Bons of Kheer Sinff, son of Huleep Siiiff, and 4 aonN t * Knlahui 
Sinff and otiiers. the. ffraiidsuns tnd great gratidsons uf .MongnI 
Dntt, son of Uuleep Sing. 

A decree was accordinglv passed on the 19th of Fehniarv 182.1» 
rejde'ting the claim of the dtfemlaut, and dii’e(;Ung that Girwur* 
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dharee Sinpr. the plaiiitifT should be put in possession of 2 anas of 
the U'hoie estate in his own right, and of 2 anas as guar Han of his 
nephew Bheer Sing, who was a minor, and under his charge, to 
hold the same for his said nephew until he came of age. Of the 
costs. une fuiiiUi was charged to the defendant, and three-fourths 
to tite plaintiff. 

Both parties appealed from this decision to the Court of Sadder 
Dewanny A<iaw)ul; Girwurdharee Sing,the pluintiH', against Kuta- 
hiil Sing and the other persons who were declared entitled to the 
remaining 12 anas vof the estate, laying his appeal at 3 years 
produce of the whr)!e estate, instead of the 14 anas : and writing liis 
petition on a staii^, valve 2.000 rupees*; butas three years produce of 
the 1 1 anas amounted to less than a lack «f rupees, 1,000 rupees 
W'ere returned to him. The defendant also appealed from the 
dcciston, af^aiiisi Haboo Girwurdharee Sing, laying: his appeal at 
13.077 rupees, lOufias, 19gundas, 2 cowries. being three years pro- 
ciiK'c uf the 2 ana share awarded to Girwurdharee Sin^, w riting 
his putitioii on a stump value 500 rupees; as however the decree 
awarded to the original plaiutilf possession of 4 anas three years prO' 
«lu(-e of which amounted to 20,155 nipuos, .5 anas, J9 gitndas, he 
was ordered In pay the sum of 250 rupees into Court, iu make up 
the proper stamp reipiired for tliat sum. 'I'he pleas of the parties 
were similar to iliose brought forward in the Provincial Court. 

t)n consitTurution of Die whole of the pleadings and evidence, 
the Court (present C. 81111111 ) liebi the decision of (he Provincial 
Court to be perfectly just, and aci'ordingly conhrnied it, on Die 
li/th of Jaiitiiiry 1825, and disini-sed both the appeals with costs, 
payahlt; by the appellants respectively. 


» in-*,.. 


Jiiru 19th* 


HAM OliOCAM SING, Appellant, 
rtrsz/.s 

KEPRU f SING. GlRWl RDUAKEE SING, and KUhAUl L 

SING, Kespondents. 
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HAM GhTilani Sing, who was the grandson liy a tfangliter of 
Kaja (*uiidtiip Sing fsee geiiealogit. :tj tiiblc) instituted this suit 
n/ fbrnto fjiniittm, in the Ihoviucial (,^‘nirl of l^atnu, on the 20ih 
ol .Inly lH22, against Keernt Sing the oc<-upant. and Girwurdharee 
Sing amt Kulalitil Smg^ clitincints of the estate of Kaja Jeswunt 
Sing, to (-•htnin possession of the wlioie est<ite. as lii.s lawful inlieri* 
tancc. He pleaded lhat*K.ija .tesuunt Sing inherited the estate in 
Rtici-ession to his faiher Haja Buhadoor Sing, wlio liad been adopted 
b> Raja Oundiir|> Sing, fiom whom he inlieriteti the estate; and that 
vl^ H jja Jeswunt Sing IcH no issue, the estate should be held to 
bt the Muiroolxi of H.ija Gundurp Sing, his maternal grandfather, 
who>e luarest heir lie was. 

Ihe I'rovincial Couit observed, i)ial if the evidence had been suf- 
ht.tiit to proie that jJuudurp S nghadeidupted Buhadoor Sing, the 
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plaintiir would, under ihu vyuvustha piven in the preceding case, I8?.i. 

have been entitled lo take the whole estate to the exclusion of all .- 

the ciuimaiitii in the other rases: but that as tliat fact was lialY 
proved, lie was excluded from the inheritance A decision was ac- fMUita 
coroincly passe i, dismissing his claim with costs, to be levied in the rlain\etL 
usual manner. • 

I hc plaintiff appealed from tins decision i«> the Com t of Sudder ‘f* 
ewanny Adawiiit; and although he pleaded in the rroviiK’ial in 

Court as a pan|)er. presented his jietition of appeal on p ipcr ot the hu fwvotir^ 
prescribed value. He accounted for this by etatinir that nu was consit 
enabled to do so by un ngrceuieiit e:tt«red into by him with one 
Bisheti Ciiund Sing, who agseed to advance the fund.-* neressarv son'M^^d' 
for carrying on the appeal, in consideration of whic^i he (the said vancing 
Bishen (.'iiund) was to receive one half of the estate if a de'-rec money 
rIiouUI be passed in his (appellant's) favour, and pr.itfed that in 
this event one half uf the estate might be awarded to the said Bishen uf * 
C-hiiml. and one half to himself. auit: Ate 

'I'lie. Court (present C. .Smith, Second Judge, and W. B Martin, Ssudder 
Fifth Jiid^e) alter causing their records to be seundied, could find 
no prei’cdenl to warrant such a procee<ling, aini ohsoi ve l lliat this ** 

transaction savoured strongly uf gninbltng, and was nioruover by no trnnMscunn 
means a fair transaction, as if a decree were passed in favour 
of the api»ellunt, Bisiien Cliund would obtain a moiety of an *?** 
estate valued at Uoni ‘2 to 3 lakhs of rupees, by risking somewhat 
more than ^,000 rupees, which he wnuhl have to p.ry as « osts, m.ni 10 b* 
Were the appeal disnussed. Thev therefore ordered that the papers csinrlU'd 
should lie tvansnuited to the Provincial I’omt, with inslnicliofts t<s ‘•jTX 

warn the ap|»ellant, that if tins objectionable agreement which n,h”tho* 
was Iinsuppoit^ihle in a couri of justice were caiiceiled, ami the epjHial. 
rerpiisiie conditions for the admission of a regular appeal p;:r- 
lornicd within three ni'inths, this appeal would be admitted; 
olherwise it wouitJ t>e linally rejected. 

i lie Proviiiciai Coiiii h tviii:: certilieJ that the obje< tiunable 
agreeiiieiil hud been cam tiled, ami that the appellant had per* 
ftiriiied ihe necessary conditions, ttie Court admitted the appeal : 
but as the decision of tiie Provincial Conrbappeared perfectly just, 
it was confirme J on the IJih of January 1825. and the appeal dis' 
missed with costs. 
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appeal therefrom, instead of furnishings security, executed an 
tirarnama on 6th of He'-eniber 18U9, eiigsa^iug not to sell, mort* 
^age. or otherwise alienate hU jayecr, till the sum decreed against 
him were paid * that the said decree having been cunliniied by the 
Siulder i>ewmtny Adawiut on the 20lh of Juno )B17, a large sum 
was now <iue to him from the defendant’s jagter, which he con* 
(ended ought to be liquidated before any other debts could be paid 
l>v (he Hestitedthot the plairitifl's were servants of the 

Kaj t. and that this action had been got up by the connivance of 
the Raja, in order to defraud him of his due, aiul prayed that the 
deciMon in this actiilii mi:;iit not prejudice his clatiii. 

'I'he case was ^suhrnittud to arbitrators, who gave in an award, 
whereliy it appealed liiai tlie sum of 6ivOSb rupees, 12 anas, 3 
uuodus. 2 cowries, was due by Raja Hun buluidoov lo the plaintiH’s, 
up to the e.iji of tihntfoon 1225, F. S. The t ourlobserved, that the 
lii>l mortgage Uoni^ executed by the Raja in favour of the plaintiffs 
wa;^ .i.ited 1st Jryt, 1214, 15 S. (22nd of May 1807( and that 
t^ e second iin rtgace bond was dated .0th .Vowan Ifudce, 1220, 

11 S. (I''th of June 1813,) an<i considered it just ttiut tlic |iay- 

meal of the money due tu tiie plaintiffs, under the first mortgage 
hoiid, should pre<'ede the pavinent of the money due to Baboo 
Muknnd hat, under tne ikrurnama executed on the 5th of Decern* 
her lH(iO,l»y Hi:ja Run Buhadoor. in licu of security; and that after 
the sum duw on tlial iftr n nnma was paid, the sum due under 
the second bonf) sliould be hquidateil. Th : Court therefore or* 
deroil that (' c plaintiffs should first rc' eive fiom the jageer of the 
Kaja (lie '>11111 of'.M.ITO rupees, lieing iliu sum due uuder the 6rst 
bend execute i in t'fc r favour; that Mukuiiil Lul should receive 

the who c (>; t'c innui'v itue t>> him uniler the ikrurnama; after 
which the pl.iiniili should receive the balance of 56,580 ru{>ees, 

12 anas, 3 pandas, 2 cowries. 

Bahou Miiknnd I.:il demise I, after having prcfei red an appeal 
from lids decision at'auisl K tja Kan i5uiia<loor and the other 
re^pondeiits, llie heirs <d (lieon>:inal plaintiifs. who also liad dic>l ; 
and wav sue. ee'ic.l ny tl^e present ap|>ellHiit, his sou and lieir. The 
appcilai t >t liv'd, that the original p.auilifls were servants of the 
Haja, anil that the two moitza^cs L-\e>'utcd by him were nut bond 
Jidt transactions; and that this suit had been instituted hy them, 
witli tliC con.sent of (he Haja. with a view to defiaud him of the 
sum due tojiini under u decree of the Snddci Dewanny Adawiut; 
which he pleaded .shonid have the pfelerence to any otlier claim. 
He therefore praxed that t’ c Haja iidgliit be c’lmpcUevI to pay him 
(he full ainoiiiit due to 4imi under the al>o\e de.'ree, before the 
sums dechired to i'e due to ki>c heirs of the origiual plaintiHs were 
paid. * 

The rcsjjonHents h.iving failed to appear to defend the case, the 
appeal was decided c.f pa//e. The Court (prc.-ieuf C. Smith and 
W. B. Martin) oii>*onsuiei.ttion of all the circumslanees of the case, 
were of opinion that tiu I’rovincial Court of Benares were not 
authorized, font years after the passing of a decision of the Sadder 
Dewanny Adawiut, to gov to any document filed by the plaintiffs 
a prelcionce to such de> ree, and that the appellant was entitled to 
ivccotf every rupee which was due Jp him under that decree. 
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before the heirs of the original plaintiffs received any part of iheir iBfA. 
debt 'I’hey therefore amended the deirision of the Provincial —— 
Courl, and ordered that ti»e appellant should lirsl receive the sum Dulioollam 
due JJiidor the former decision, passed lu favour ol his lutoer, from 
the proceeds of the Raja'sand ttiat tlie heirs ol the original 
plaintiff's should then receive the sum decreed to them by the Sahi and 
Provincial Couit. mhcr#. 


BABOO RAM GHOSE, Appellant. ^ i8*5. 

tTrsus ’ .... 

KALEE PERSHAD GHOSK (for himselT and Ids minor Fob. jnh. 
son BisiitMuau Guosk), and DEB NAlIl GHOSE, • 

Kespuiidciits. 

BABOO Ram Ghose instituted this action on liie S.Olh of CUimby 
November 1818, in the Provincial C'ourt of I'alcutta, to recover from appellam 
the respondents the sum of 10,241 rupees, 8 anas. II eundas. being 
the principal and interest due on a kutbundcc^fiT bond payable „„ 

by instalments.* He stated, in his petition of pl»inl,*thal the sum a bond, 
of 5,82o rupees, was due to him under two hoods executed bv’D m* bond 
Gouree Churn Ghose, the father of Kalee I’erslmd Ghose, and 
Deb Nath Ghose, and Ram Huttun Ghuse. deceasetl, in the ycajs prin*.i|«i 
1207 and 1208, R. S.; thiit the principal and interest of that <icht mut iun reHt 
in the year 1210. B. S. having anioiinled to 11 .H.aO rupees. Kalee due uu im'o 
P ersh.td Ghose, Ram RiiUiin Ghose, and Deb Nath Glo^se. p.aid 
to him in cash tiie sum of 52.5 rupees, hut beimr unable to pay 
tlic balance at one instalment, they, on the drd of lihmloon 1210, .-xi'din-d 
B- S., entered in to a kiitbundcc or bond, prontisiug to ]>ay the in bivour 
balance 11,125 rupees, with interest at the rate of 12 per 
per nnnum, at several instalments, by the month of Chyl I^ 
it. S. ; that they had paid tiim a poniomof the <leht, but leruscd w:ir urtin.; 
to pay tlie balance, wliicli, with interest up to the nionllt of /fur* a-n/uA/uar 
fid 1225, B. S., amounted to the sum claimed. He tlierclbre ““d 
institntefl this action to recover the said sum from Kalec I^eislnid 
Ghose and l)eh Natli Gliose, wlio signed the bond on their own L„n!d hy 
behalf, and from Bishuinlter Cth<)se ftlie *ininur son of Kalee ti.t-tu. J 
Pershad Ghose throuch his father and guig-dian), and the aforesaid dnnt 
Dell Nath (iliose. the donees and occupants of tlie pro[»eTi v ‘d 
Ram Ruttun Ghose, who flemiseil in 125.3, B S.. after hav*tig made u-i.t- r 
over to them the whole of his property by indeed of gift. Kiu.ilar Mr 

Kalee Pershad Ghose for himself andliis son, and Deh Nalii <ufii»tiitKc:8, 
Ghose f« r himself, denied that they and Ram l^uttun 
either executed the bond pleaded by the pluiniiff in 12l!i U, S., 
or tiiat they had ever paid him any sums on such u bond: 
derlarbig that thei; father Goiiite Chum Gnose licing ailecled 
w'ilh the palsy, and deprived of Ins senses in 1207 B. S., died in 
that year, when the plaintiff was appointed tlttn guardian, and 
had the sole coutrul of tiftfir affairs, and h|d never given any 

VOL. IV. j> • 
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jif'^'vunt of his ffuardiansh'p up to the date of tbeiv answer, and 
tha* he, liearidir that they had it in conteinplation to institute a 
6uit a<;ain>^( him to compel him to render an account of their 
propoitv, ha i instituted the present action to forestall their claim ; 
tiiev also pleaded, that thousfh Kaiee Persha<i Ohose had come of 
in U. S, the plaini tf had still the management of 

tilt; coiH-oiiis of ilie family, and lie was totally unacquainted with 
tuesittcol liift • and that therefore if the olaintiff bad taken 

aovaiit lee of tlieir ignorance to make him and his two brothers, 
w):o \%ere still tnino^, si,;ri any bond, it could not be held valid 
111 n cniiit of jnsttce. 

plaintili ii^liis rejomder declared that Gouree Churn Ghose 
excfutL'd tiie first bond before his deulli, in 1207 B. S., and that his 
widow .MuKMiniiimiit Shiiiiktirce l>o.--see. the mother of the de¬ 
fendants. ami Kaiii Ruttuii Ghose dei'easc<i, borrowed ti>e money 
on tl.o second bond lu 1208 B. S., and signe^d it in her own name, 
on hchnlf of her suns, and that he, liaving Ijeen removed from the 
puanlianship ni 121f) H. S., the dufeiidanU liad the sole control 
ol thcr alfairs fr>>in 1217 B. S. 

TIoMldeiidants in rejily den-e l that the plaintili'had been removed 
from i.lie uiiurliaiiship in 12 Hi B. S., and challenged him to pro¬ 
duce any J'urujkhutlfc or otlier dociinient to prove that he had 
scltied tl.e ai^i-oni.ia of his >:uar(lianshi|). Tiicy pleaded that the 
ori-.'inal bund of I .'08 H. S., could not be considered as binding 
on them, even if cvccutcd, us their mother had no authority to 
execute anv 'eel on tticir Inihalf while they were under the guar* 
dcinship of the plan tiii. 

*lhe Stniui .liidin: of the Provincial Court of Calcutta, on 
pcr-isd ot ill, pleadings and documents filed by the parties in 
pruuf <»t tlnir respective claims, came to the fullowing decision: 
111' • h' r\cd, tifu i( appeared from (he evidence that Gouree 
('liiini (>huse execnled a inokhtaruuinn on the 14lh of Aghvn 1206 
It s.,2;ih ol Novemlnir A. lb 1700). wlierehv he appointed the 
piaonifl the inoklitai' or manager of all his aliairs, and that after 
the tle'iih ol (junree Churn (those aforesaid, the plamtilf was, on 
the >ti»*ni:lb of the mokritarnrinin aforesaid, appointed guardian 
ol ihf « hihtrcn of th<* dece:tRe<l, niid, r a i'Siied tu him 

the Jmlgt. dated ^0‘ »‘l Auiiust. A. 1). 1801 (25lli Snenti 1*208, 
B. S t. Hud ^that thon^rh the miuorlly of Kalee Pershad, one of 
the lieUndaiits, exjured in 1210 B. J)?., it did not appear that the 

f dultiitn haii ever reiulered any account of his trust, or that he 
i.id been cxotier.itctl frwin the chnric. 'i'he plaintili was unable 
t ‘ produce anv arci'tjnts tq prove that any transactions regarding 
money hid ever taken p'ace between him and the father of the 
df endants. A< theii»tbre the piaiutitV had the management of 
tlic i-oncerns of the fuiniiy of llie dej'endnnts from 1206 B. S., to 
the alie'.:cd time Mf wci nting the bond, which formed the ground 
of the present action, the Senior Judge considered the bond said 
to have been executed in 1207 B S., invalid, from the fact of the 
phm.tifi having tliL sole control of the aifairs of Gowree Churn, 
the aiUvifd writer thereof. 'Ihe bond of 1208, B. S.. he also 
det fired could not he held as binding on the defendants, as their 
tuotluft hud uo authority to execut^ it on their behalf. These 
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bond* therefore t>eing hehl to be invalut. and the plaintiff being 
uuable to prouu( e acfuunts to shew that the lieht 9{>e<'irie*.l in titein 
had ever been incurred by the defendants or their father, fonned 
sutneient grounds, he thought, for exi‘ni|>tiiiu the defendants tr in 
re!>ponsd>iTity under the bond said to have oeun evecuted by them in 
I'J lli, B. S., independt'titly of the strong presumption \^ hiv-h exialed 
that the piaintitii had taken advant i^e oi ins cM|>ueity of gti.trdian 
to induce the defendant K.iu-e iVishad Ohosu and Deb Nnth 
GJiose, and tneir dcc-tuseil t»r ther Katn Ruilnn* Cihosy, i > put 
tlieir names to the kwtltuniifc. ile therefor^ passed a lUfc-sion 
or the 11th of November 18'2|, dismissing the claim of the p ain- 
tiff with costs. , ^ • 

Ap appeal being preferred from this iiecision, by plaint ff, to 
the Sudtler Dewsinny Adawlnt. ti.c Court (present C. Smith) on 
consideration of the facts of the case, cuncnrieit in *the reasons 
which guided the Nenior Judge of the IboviiR'ial Court in ois- 
Uiissing the claim, uidi ni'cordingly cuidirnieJ his decision, and 
dismissed llie appeal with costs. 


MCSSUMMAUT IllMl’l.TA f'llOVVDRAVN. Apiieilant, 

, rvrifus , 

MrSSC.VIMAUT rUDOt.) Ml’NKlC CllOWDKAYX, 

Respondent. 
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IW5. This suit was instituted by Musaummant Pudoo Muoee 

_I-- Cbowdrayn, in die Provincial Court of Moorshedabad* on the 26tb 

Clfeim by of March IB19, to obtain posseuioD of an eight ana share of the 
respeaden* Chowdrai Kitnmtof Taratpoor, and Turuf Rajapoor, Knoee Jooree, 
tosrootecy Kyg^,a„tulpar, dtc. an hereditary eatate, and of Turuf Kullehpara 
aud other inouzae, purchased with the profits of the hereditary 
ut^sslit^ir estate, from Musauinmant Himulta Chowdrayn. •The amount of 
toh«T «!«- action was laid at 79,597 rupees, 9 anas, 8 gundas, SJ cowriea, 
wTiiBdhw three years jumma thereof. 

brothers; The plaintiff stated that on tlie death of Chowdry Rughoo Ram 
dismittM-il. Kai, the hereditary estate was held conjointly by his sons, Ram 
chiinder Rai and Ra^n Kisiiob Rai^; that after the death of the 
former, his thiee sons continued to mess with Ram Kishob and hie 
(ibru b<*foT« sons, as an undivided family: thatKam KoomarRai, her husband, 
biji father having giveh her an anKmufi pufr, or permission to a son, 

an^bro- (jj^d BhndooH 1201, 11. S. after which she (the plaiutifi; lived in 

hI^wak her futher-in-law’s house: that after his death, and the death of 

tWiand two oilier sons, and of Ram Kooder Rai and Bam Lochun Rat, 


riitidf'd 
to ni«in> 
Ifnsncr 
only. 


his nephews, the plaiiuifT lived in the house of Ram Soonder Rai : 
tliut on her consulting with him about adopting a son, and de> 
mantling her share of the estate, in right of her husband and his 
brothers, he evaded the demand, but at last executed a deed for 


her satisfaction, acknowledging her right to adopt a son, and her 
rlaiin to share in the estate ; that on his death BirjvSoonder, his son, 
also acknowledged her right, but some delay occurred in iha 
adoption of a son, when Birj Soonder dying, his widow, Himulta 


^howdrayn, claimed the whole estate. She therefore brought this 
action to obtain |>ossession of a moiety of the aiicestrel and acquired 
estates in right of succession to her deceased husband and his 


brothers. 


The defendant resisted the claim of the plaintifT to share in the 
estate in question, alleging that she was only entitled to maintC' 
nance therefrom. She stated that Ram Kishob Rai separated 
from his brother in 1201, B. S., and being disconsolate at the death 
of Ram Kooinar Rai. liis eldest son (the husband of the plaintifT), 
formed an intention of< undertaking a pilgrimage, and having 
resigned the whole of his property real and personal to his two 
surviving sons, died shortly after in 1S02, B. S.; that Ram Jewun 
died unmarried in 1203, D. S., after having given up his share of 
the estate fb his brother Ram Kumul^ who subseqnentW made over 
the whole of his inteitist in the nereditary estate to his cousin Ram 
Soonder, father>in law of tiie defendant, on the condition of his 
supporting the plaintiff and his other female relations, and died 
in 1204.B. S.; that from fliat time to the present, Ram Soonder, 
Birj Soonder his son.^and the defendant herself, had successively 
taken the estate, and supplied the plaintifTwith food and raiment. 
She pleaded thaias Ram Koomar Rai died during the lifetime of 
his father, the plaintifT. hit childless widow, (fur though she 
pleaded permission to adopt she bad not done so), was not entitled 
to claim possession of any share in the estate of her father-in-law : 
and that as she had allowed so long a period at 22 years to elapse 
witliout having adopted any son, there were strong grounds for 
presuming that tht^anumuti puir pleaded by her was a forgery. 
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The Pronncial Court of MoonKedebad haviog coMillted thair tttl» 
^odil, received a fyaenffA* in the foUowing tense: ** if a pereoti ■' . 
during bit father'i life, bave gi?an hie wife permiuiOD to adopt a 
•on, and die, and if in the dead granting that permifiion it bo Balt*™* 
written, ** on mj death let eon take ray ebare,*' inch deed te not Qwwdite, 
valid, under the Shoittr^ (or the eon it not heir to hie father's 
wealth during hie father's life. A son dying during hit father's 
life is not beir to his wealth. If a person have two eons, to one Mum 
of whom three bods are born, and of these three one die during Phowdnya., 
the lilhtime of bis father and brothers, lining given his wife 
authority to adopt a son, and if after this, the other two brothers 
die without issue, the widow*of the deceasOd is fiot heir to their 
property: it will go to the heir of the other Urothers." The 
plaintifl' filed some uyuvusMas, whence it appeared tha^ a person is 
not prohibited from granting to his wife pernii8|ion to adopt a son 
during the lifetime of .his father and brothers; and that a son 
so adopted by the widow, would take the property of the father 
and of the childless brothers of the person who granted permission • 
to adopt, even althoiiuh they should survive him (the granter of 
the permission). The Court were of opinion, that these vpuuuiMas 
were supported by Mr. Colebrooke's translation of the Digest of 
Hindoo Law, and that the vyuvustka of their law officer was not 
correct. They were also of opinion, that it was satisfactorily 
proved that the Hiusband of the plaintiff did graift her permission 
to adopt; that the property had never been divided ; and that the 
defendant had failed to prove the facts of the gift of the propsyrty 
claimed by Ram Kumul Rai to her father-in-law. A decree w* 
accordingly passed in favour of the plaintiff' on the 6th of July 
1821, awanling to her possession of the share of the estate claimed 
by her. The costa were charged to the defendant. 

The defendant being dissatisfied with this decision, appealed to 
the Sudder Dewanny Adawlut. Petitions were also presented 
against the decision by Mnssummaut Ram Munee, and Gour 
Kishore Mujmoodar. Mussummaut Ram Munee, the daughter 
of Ram Kisliob Rai, claimed the estate awarded to the plaintiff 
pleading that she was the rightful heir td the estate of her father 
and her brothers, and that as the husband of the plaintiff had died 
during the lifetime of his father and brothers, his.widow could not 
waim to be heir to them. Gour Kishore called himielTthe son of 
Nurainee Dossea, daughter/)f Chowdry Rughoo Ram Rai. and 
claimed the whole estate, as* all the male heirs were extinct; and 
stated that both the appellant and respondent were entitled merely 
to food and raiment. The appellant denied all knowledge of 
Nurainee Dossea, and the respondent said that Rughoo Ram had 
no such daughter, and that the person claiming to be grandson of 
Rughoo Ram by a daughter was an impostor. 

The case came on before the Second Judge (C* Smith), on the 

4th of January 1825. He was of opinion that the anMiauri' pufr, 
dated 14th Bhadoon 1201, filed by the respondent, and the deed 
eaid to have been executed in her favour by Ram Soonder Rat, 
confirming it, were unworthy of credit; for it appeared that no 
mentiott bad^ been made of such a deed for twenty-two years after 
her hosband’e death, which nme the ha^ allowed to elapse withoiM 



CASES IN THE SUDOER DEWANNV ADAWtUT^^ 


1M». 



•dotting • too: and that it now ramainad to datarmiod wbatbar*. 
nndar iha Hiodoo law, aha wat aatiUad to take tha iobaritaoaa 
of her huibaad aod hia brothanu Tlia following quaatioo waa 
accordingly pul to the pundita of the Sadder Dawaony Adawlat: 
** Ram Koomar Rai» aoo of Ram Ktabob Kai, having died deriof 
the lifatima of hia father, will Muaiummaut Pudoo Munae, hia 
widow, taka any ahara in hie property, or in that of Ram Jawaa 
Rai and Rafo ,Kumul Rai,hUrtill brotbara, who died after thair 
father^ and if av, what proportion thereof '(*’ 

The anawar of the pundita waa at follows: *Mf Rnghoo Rant 
Rai dying left two sona. Ram Chunder Rai and Ram Kiabob Rai, 
and the latter hdlri three eona. Ham Koomar Rai, Ram Jewun Rai» 
and Hatn Kunfui Rai, of whom Ram Kuomar Rai died without 
leaue, leavii^ a widow, MuEsummaut Puduo Munee, and if after 
tbia Ham Kithoh Rai died leaving heire, hit two remaining tone; 
the right of Ham Koomar Hat tu the property left by Ram Kiahub 
Kai ia barred by his having died during hia father's life. Hia widow 
therefore ia not entitled to any share in the property of her 
deceased huahand's futiier : she ia entitled to receive maintenance 
therefrom, and to take by inheritance, during her life, any property 
of wliiih her husband had posceasion during his lifd. 

If either Rum Jewun or Ram Kuinul died during the life of 
Mu 8 tummai 4 t bhunkuree Uoaaea, their mother, alie would take 
the share of theVei-eaied : if they both died before her, she would 
take the property of bntli. If the mother died first, and then the 
twobrolhers, tti« eons of Mussuiuinaut Ram Munee, daughter of 
Ram Kishob Rat, if they had aurviveil them, would have taken the 
property of the two brutliera ; and after their death Ram Munee 
would have succeeded thereto ae their heirs. 

** If bliunkuree Dotaea and the sona of Ram Munee died during 
the lifetime of Ram Jewun and Kem Kuniul, Ram Munee, their 
•iaier, cannot take the property. But on the death of these two 
persona the lineal descendant in the mate line of Ram Kishob Rai, 
whoia alive, and neat of kin to those persona, will be entitled to 
take the said property, which, after hia death, will devolve on hie 
heire.” 


** Tliia vyuimsMu ie according to the Da^ahhiga^ Hayatutwa, 
and other tracts current in Bengal. 

Authorilyae, lat, Menu in the Dayahkaga and other tracts: 
** Brothers, on the death of their fatligr and mother, having divided 
tbe ancesCrel property, will take eqtial shares. During the life¬ 
time of their father and mother, they have no power over that 
properly.” See Co/ebroalr^’s Tranifafion, vol. page 4*23, 8vo. 
edition. * 


8nd, Devola in the^ Dapadkapn and other tracts: ** Sone 
eHer their father’s death will divide Uie paternal property : ifn 
faulUees father bl alive, the bods have no power over his projperty.” 
See Ibid. voj. 1, page 622. 

3rd, Y<ignwawaicy«k in the Dayabkagu and other tracts: ** [On 
the failure or eon or eoo'e ton] the wife, and the daughter, alto boUi 
parents, brothers likewise, and their eons, gentiles (^ofri^V 
cognates ^c. take the estate in snccsssion.” Iktd^ 

?ol. 3. pegs 439, akse ths/fifacekera* 
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4th, l>a|NB6Ai^a: Or faihira of ton* and thair mala itwe, IMS. 
tha aoita of dati^tersof the foihar ahall obtain tha property*' (See ' " 

Coltbrookt't TrtaulaHon^ vol. 3, page49®.** ' 

On eoDftidaration of this vyuvuitka^ and the circumstances of tha aaita 
case, thaSecond jQdg:aon the lOth of January 1825, recorded k as Ch«v-' 
his opinion, that the respondent was not entitled to any share in drays, *. * 
the ancestral property of Rughoo Kam Rai, and that the decision 
of the Provincial Coart of Moorshedabad ought to be reversed, end f^Joo 
that the respondent mi|;)it be left at liberty to sue the estate for MuitM * • 
her maintenance, and ordered that the papers df the caaa should be CUow 
laid before another Judue. ^ drayu. 

The ease was next txken u(f hy the Fifth 5udge (W. B. Martin). 

He observed, that it appeared from the proceedings tliat no mention 
had been made of the aKumnfi pafr, or deed said to.have been 
executed by the husband of the respondent,«granting her per¬ 
mission to adopt, for nearly 23 years after his death, in 1201 B. 8. 
and that the said document was not produced ^fore the Collector, 
when he, in his roohukaree of the 10th of August 1816, (37th 
SatcKii 1223, B. S.) directed her to Ale proofs of her claim to the 
estate. He therefore thought the evidence produced insufficient to 
authorise the carrying into efl«ct the conditi<»ns thereof. And 
as the vyuvustha declared that her claim to shaiw in tire estate 
was barred, and that she was only entitled to maintenance, he con¬ 
curred with the Sdhond Judge, and passed a iudgitfent on the I4th 
of February 1825, annuliinc the decision of thb Provincial Court of 
Moorshedabad, and dismissing her claim. The costs of both 
Courts were charged to her; and tl»e option of suing the holders 
the estate for maintenance was left to her. 

As Mussummaut Ram Munee and Qour Kishori Mujmoodar did 
not bring forward their claims in the Provincial Court, no notice 
was taken of tiiem, and they were referred to a regular suit for the 
a<yu8tment of their respective claime. 
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AM BUKSH KHAN and ALl MOOHUMMUD KHAN, 
(Heirc of Durta Khav deceased), Appellants, 

versus 

KUSTOREE SING, SHEO DEEN SING and TEJ SING, 

Respondeuts. 

C iftimto THIS aclioB was instituted in the Zillah Court of Cawnpoor» 
hvbiuiM. on the 4th of March 1814, by Man Munee Sin^, and Debee 

wmi^mr sons of Dhun Sing deceased, against Duria Khan the 

in opfK^- i^etnindar of mouza Bhusolee, to obtain possession of mouza Chur- 
tioototbf! sureh, pergunnif Sardh, siUah Cawapoor, the annual produce of 
l>muti which was estimated at 901 rupees, and Guvernuient assessmenl 

staled at 825 rupees. 

ivnthnd' The plaintifls Btjited that the village was the hereditary zemin- 
twtf&tnndf! darec of their family, and that their father, Dhun Sing, had 
by Govom* |x)ss«ssion thereof Ml 1204, F. S. when the aumil on the p.-irt of 
riRiln nit-* Nuwah Vuzeer, having demanded from him a higher rent than 
judgml, but could afford tu pay, he fled from the village with his family, to a 
relation's house in pergunna Futtehpoor, where he died : that they 
Rivm to (plaintiffs) being minors, Buhadoor Aii, the aumil of the pergunna, 
s!u-^tiLTr* concluded a settlement with Uchul Sing, in 1206, F. S. and 
to suV fur grantud him a pottah as zemindar, under which he retained the 
tho If. village till his fleath; when the rents thereof were collected khat 
eonvry of (ji) the cession of the province to the British Government; that 
Lb^Tiu!' after (he cession, when the settlement of 1210, F. S. was making, 
iUl«K«J ^hey being unacquainted with the mode in which business was 

of conducted, did nut appear in person before the Collector, but 

gift. tendered their proposals through Dowkut Sing, their mokhlar : 

that the Collector did not agree to the terms on which they wished 
to engage for the village, and concluded the flrst settlement for 
the years 1210, 1211 and 1212, F. S. with Soomen Shah, as moos- 
; that at the second settlement for the years 1213, 1214 and 
1215, F. S. Dowkul Sing again appeared before the Collector, in 
order to engage for the village, and had his name entered in the 
column of proprietors,* but did not engage in consequence of 
the heaviness of the jummai on which the settlement was con¬ 
cluded with Sheo Buksh as moosfa^ir, that during this time Dowkul 
Sing, as their mokhtar, received the zemindaree dues (a) on their 
behalf; that at the tl^ird settlement fpr the years 1216, 1217, 1218, 
and 1219, F. S. the settlement was for similar reasons concluded 
with Cbutter Goiiium^as moosfq/ir; that after the conclusion of 
this seUleinenl, they, <m hearing that Durya Khan, the zemindar 
of niouka Bhusouiee claimed a right to hold the village of Chur- 
■ureh as zemindar, rngde an application to the Collector, who 
informed them tiiat at the expiration of the existing settlement, 
the next settlefhent would be made with whoever should diets 
appear to be the zemindar: that they remained in the village 
holding possession and enjoying the proflts of the topes, tanks, 
wells. &c. waiting for the next settlement: but when the time for 
concluding it arrived, they were unavoidably absent; and Durya 
Khan taking advantage of their absence, got the village under a 
(m'i Mmiikkmmi end other dues receiv^is by sesundsis. 


S0t5. 
reh. isch. 
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Mmindaree poU^ for five Teari(1'3S0 to 1224, B S., both in- *M5. 
elusive) that they, on their return, bearing of this, applied to the ^ ^ 

Collector for redrese, but not obtaining it, they instituted the pro- 
tent suit. They also stited, that about four years before the other*, e. 
institution of this suit, Heera Lai, CoMooNpo of the per;;unoa, Kui&jre 
haring obtained possession of their title deeds on the plea of 
eumining them, had destroyed them; and that tbev having com- ^***®*^ 
plained against him in the Foujdaree Court, were referred to a 
civil action for redress: but that they could, notyithstanding, prove 
their hereditary right to hold the village as zemindars, and that 
the defendant never had any poncern therei^ till be fraudulently 
got possession at the settlement of 1220 F. S. • 

8u6sequently to the institution of the suit, the plaint'fis pre¬ 
sented a petition to tlie Zillah Court, stating that the defendant, in 
order to evade their claim, had sold the village pending the institu¬ 
tion of the suit, to one Mndari Lai, a connection of Gunga Fershad 
and Thakgor Surroop Sing, former canooapoes, and had applied to 
the Collector to liave the estate entered in the records under the 
name of the said purchaser ; and prayed that a precept might be 
issued to the Collector, enjoining him to stay the da^Aif mciAAciry. 

The Court did not think it necessary to stay the doAAif mckharijf 
as the sale had taken place subsequently to the institution of the 
suit; but issued a notice to the purchaser, warninghidi that the 
purchase would no{ prejudice the right of the pUiutiffs, if a decree 
should, on investigation, be passed in their favour. 

Durya Khan denied the right of the plaintiffs to the estate as 
zemindars. He stated that Zyn Khan, his ancestor, above a century 
ago, divided a portion of jungle land from his zemindaree of 
Bhusoolee, and having brought it into cultivation, formed a village 
or moHza. which he named Chursureh: that after him, Yacoob 
Khan and Tutur Khan, Subdul Khan, and Moohummud Kaim 
his ancestor; and after them Ghazee Khan his uncle, and Abdooiia 
Khan his father, had undisturbed possession thereof, which they 
transmitted to him; that he did not engage for the rent in 1210, 

F. S. as the ji'amma was raised from 750 Rupees to 871 rupees; 
and that the first, second, and third eettlemeuts were made with 
Soomer Shah, Sheo Buksh and Chutter Goutum, as moottajirs, but 
that he, on proof of his right to hold the village as Vemindar. was 
allowed to engage at the quinquennial aettiement of 1210, F. S. 
and pleaded that the fact of tliw plaintiffs having tanks, wells, drc. 
in the village, did not constitute them zemindars. 

Several documents were filed by both paAiet in proof of their 
respective claims, and several witnesses were examined. « 

On consideration of the pleadings, and the whole of the evi> 
dence before him, the Ofliciating ZtUa4)* Judge deemed it 
clearly established by the evidence of the witnesses,of the plain¬ 
tiffs, that Uchul Sing and Dhun Sing, the uncle and father of tlie 
plaintiffs, had possession of the village io former limes; and that 
though the winiesxes of the defendant stated tlial his ancestors 
had held pOMesston of the village, their evideoce was not worthy 
of credit, as they could not depose that either the ancestors of 
the defendant, or he himself, ^ad received the zemiodaree duet 
d-iiring the twenty yean which the estate wal held in AAoi 
VOL. IV. a 
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ifcJ5. previout to the cession. He was of opiolon, that tb# 

- defeitdaiit bad no right to the zemlndaree of the said villa|e, joM- 

AJi Buk«h miu-h a* at the fir>t settlement of the pergunna in 1810, F. S. his 

entered in the column of proprietors (the eoluma 
ivuitun^* of proprietors being left vacant) in the roobakaree buudobutt of 
.Sing Kiid ihe village of Chursureh for that settlement; as had be then had 

otiii^n. gjiy village an zemindar, he would have made every 

endeavour to *liave his name entered as such in the records of tha 
Collector's office, which it did not appear that he had done, though 
he was in attendance at the Collector's cutefterry, and enterad 
into engagements for.the village of Bhusoolee, his bondjtde zeniin** 
daree. \S ith^egard U) the defendaiA’s objection that the posseesioo 
of tunks, wells. &r. did not constitute a person zemindav, *the 
Olhemting Judge observed, that as it appeared there was neither 
tank. ucll. nor any building in the village, built, or prepared either 
by him or his ancestors, this fact formed a strong ground fur pro* 
suniMig that his claim to the village was unfouiuled. 

With regard to the trunsrer to Mudari Lai, s^ich waf 
provuii bv curiam dakhilas^ or receipts for public rent, paid by 
Mudan Lai, the OIKciaiing Judge observed, that though the plain- 
tilFs hud adduced no proof of the connection between him (the 
said Minturi l.ul) and Gungu Pershud, it was evident that the 
coniioctjoit d^d exiKt; as Mudun Lul, though the notice above 
alluded to Was served on him. had not appeared to deny the fact, 
iio) did the defendant himself deny it: and that this Gunga 
^ Pershud was a purson who hud been publicly prohibited by the 
board of Cumniissioners, on account of his malpractices, from in¬ 
terfering in any manner with matters relating to the Collector's 
cn/cAcrry. He did not consider the documents produced by the 
defendant as at all sufficient to prove his right to hold the village 
as Jiis zeminduree : being of opinion that he, at the first settlement 
of 1210, F. S. had no intention of claiming it; but by the advice 
and counsel of the aforesaid Ounga Pershad and other evil dis- 
poseil persons, bad subsequently entered the name of Ahe village 
i>l Chursureh in the he held relating to mouza Bhusoolee. 

On the following considerations therefore, Ist, the failure of 
pro> r that either the defuudaiit ur hit ancestors 'ever received the 
aemindaree ddes during the period of t\iit kkn$ tehsecl i 2nd. 
the want of proof that he, though present at the C’oHector’e 
cwfcAeiry iit tiie time of the settlement of 1210 F. S., made any 
eiide.'ivuur to establish his claim *to the village; and lastly, the 
impression that IJuryli Khan was not the real defender of the suit, 
-that l^e was a pupfict moved bv some person who did not appear, 
the Officiating Judge passed a judgment on the 4th of February 
1619, awardintr p'^Ssession of the village to the plaintiffs. The 
costs were charged to the defendant. 

I'he defendant appealed from this decision to the Court of 
Appeal fur ihe division of Bareilly. He argued that the respon*. 
ctents had failed to prove tbeT right to hold the village as their 
se iiiiidaree, and pleaded that under these circumstances it had 
not bunome necessary for him to prove his right thereto, which, 
however, he contended, that he hatf^done. He also pleaded, Uiat 
as the plaintiffs Aad not had possession of the village witfa^ IR 
^iears, their right of action was barred. 
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The respomleDtt ia reply pleaded that they had eared their right this, 
af action by their endeavours to obtain possession of the village* iumI ’ ■ _ " 
that they bad received the zemindaree does of the village from 
lage . 0 1219 F. s. 

The Senior Judge was of opinion that tlie documents filed by Che Kustorae 
reipondeiits were insufficient to prove their right to the village, sad • 
and that the documents filed by the appellant, among which were^^^* 
pottas granted to Ghaxee Khan the grandfather, and Ahsloolla Khan 
the father of the appellant, by the former aumils, and the deputi- 
tioDs of the witnesses of the appellant (who, though in number one 
less, were in credibility, at least equal, and even superior to those 
of the respondent) had clearK proved that! the ^randfatlier and 
fathet'of the appellant himself nad possession of the village. He 
therefore recorded his opinion on the 3d of February 1820, that the 
decision of t)>e Officiating Judge of Cawiipoor should be reversed, 

'And the claim of the respondents dismissed. * 

The Officiating Judge of the Provincial Court (J. Perry) did 


Dot concur in the above opinion. He recorded his o|>injon on the 
I8tli of February 1820, that the documente produced by the 
appellant were uuworthv of credit, and that the witnesses of the 
tespondents were entitled to greater res]>ecl tlian those of tl>e 
appellant, and tliat the decision of the Ziiiati Court sliould be 
aonfirnied.^ 

The Third Judge (C. Elliot) re^’orded his opinion, that neither 
party had satisfactorily proved their right to hold the village us 
seiiiindars; but that as it was proved by tlie evhlence of the 
witnesses of the respondents, and certain documents filed by them,, 
that Uchiil Sing and Dliiin Sing, their uncle and father, had pos¬ 
session thereof for 20 years; and thni there were in the village 


iopes and bughs planted by them, their claim was superior (u 
that of the appellant , and that they ought to have possession 
thereof till some person should appear and establish Ills claim to 
hold as temindar : He therefore, in concnrrem e with the opinion 


of the Officiating Judge, passed a decision on the 0th of March 1820, 
confirming the decree of tlie Officiating Judge of Cawnpoor, and 
dtsmissing the appeal with costs. • 

The appellant being disatisfied with the decision, applied to the 
Court of Sudder Dewanny Adawlut for tlie admis|ion of a special 
appeal. The Court (present C. Smith, Officiating Judge, and S. T. 
Goad, Fourth Judge) on perqsal of the documents filed with the 
petition, were of opinion, with the Senior Jucfge of the Provincial 
Court, that the evidence prorluced by the a])pellant was superior to 
that produced by the respondent; and that if, as stated by the Third 
Judge in the Provincial Court, neither oT the parties had^iroved 
their right, it was more consonant with thejpractice of the Court 
to have maintained the appellant in his posstAtion. A special appeal 
wat therefore admitted. • 


After the admission of the appeal, the appellant died, and Ali 
Bttksh Khan and Ah Moohummud Khan, his sons, carried on the 
appeal. The respondents of the Provincial Court (the orivinaJ 
plaintiffs) haring also died, Kusioree Sing and Sheo Dean Sing, 
the eons of the sister of Dhun Sing, and Tej Sing, who was a 
ffaecaDdant from the same cAnmon great>gran4fatber of Usajnid. 
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per^nnft MahmoodfthahM ia 1197, B. S., thesettlemeni wosmadv 
with her husband aa a dependant talobkdar, and that be paid the 
rent asaessed thereon, first through Raja Muhiuder Oeo Rai, the 
furmer zeniindar, and afterwards through Radha Mohun Banoorjea 
the present zeraiodar, till his death in Jeyt 1218 B. S., when she 
succeeded him, and continued to pay the revenue in the same 
manner. She contended, that as the plaintiff had never instituted 
any suit for the recovery of the villages from the date of her 
husband’s purchase thereof, which was 26 years before the in¬ 
stitution of this atftion, his claim was barred by the rule of 
limitation. . 

Raja Auund CnundirRai, the heir*of Raja Muhinder Deo Rai» 
who had demised, filed a similar answer. Radha Mohun Banuoljea, 
though duly summoned, failed to appear. 

After perusing tlia whole of the pleadings and documents, and 
the proceedings held in the rase, the OBicialing Judge of the 
Zillah Court was of opinion, that the huhouiput fi\&\ by the plain¬ 
tiff, as having been executed by Moulovee bukaoolla and Khoond- 
kar Usmutoulla in exchange for his potta, bore on its face evident 
marks of forgery: that it was proved by the kubalai signed by 
Heera Bhunkur and Joogul Kishore Sircar, the authenticity of 
which was established by the evidence, that the former sold thS' 
talook to Joogul Kishore, and that Joogul Kishore sold it to> 
Khoondkar Usifiutoolla: and by the answer of the former se- 
iiiindar, that the said Khoondkar had possession from the date 
of his purchase in M93 B. S., to his death in 1218 B. S., after 
vftiich hit widow had possession: that the copies of certain 
depositions taken in a former case in which certain lands on the 
said talook were contested by Usinutoolla and Ram Kaunt Biswas 
and others, filed by the plaintiff', so far from supporting his claim, 
confirmed tlie rigiit of tlie widow of Usmutooila. As therefore 
he was of opinion that Neemoo Beebee had proved that her 
biisband and herself hod had possession of the talook from 1193 
D. S., a period of 26 years, and as the witnesses named by the 
plainlift to prove that he hud had possession suhaequently to that 
year could only speak ffdm hearsay, he considered the plaintiff's 
Viaht of action barred by the rule of limitaiton, and accordingly 
dismissed his claim with costs on the 9th of December 1814, and 
ordered that the plaintiff should be confined in the civil jail for 
three mtmths, if he dif) not make good the costs of suit, and that 
they should be levied from any property which he might hereafter 
become poisessed of • 

This decision was confirmed hy the Provincial Court of Calcutta, 
on the 27th of June 1820, and a special appeal admitted on the 
22nd of September 1821^ by the Second and Ofiiciating Judgee 
fC. Smith and W. Dorin), in opposition to the opinion of the 
Chief Judge (W. l^ycestf r), for the purpose of enquiring on what 
the right of Joogul Kislmre to sell the talook was grounded, why 
the witnesses of the plaintiff were declared unworthy of credit, 
and other matters which appeared to require further investigatron. 
Rusika Nuad dying at this stage of the proceedings, was suc¬ 
ceeded by the present appellaivis, his h^irs. 

The sppeal was Iret ukyn up by tlmSecond Jodge, who was of 
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opinion that it was clearly proved in the proceeding that Ruiika >895. 
Nund Sircar was the first purchaser of the ti^ook, of which be ■■ 
had sole possession until he irave a lease thereof to Mnulovee Kiaheo ^ 
Bukaoolla and Khoondkar Usmutoollat and that Joo^ul Kisbore, 
the brother of Rustka Nund, had no interest therein, and could ,, 

not therefore sell ii to Usroutoolla, so that ihe possession thereof Muasuft- 
by Khoondkar Usmutoolla and Neemoo Beebee for so lonf a msu^Ntd^ 
period was not under a valid and legal title. He did,not consider 
the statement given by the zemindar, confirming that of Neemoo ** 

Beebee, entitled to any credit, as there was a strong presumption 
of bis having connived at the usurpation %f Khoondkar. He 
thought the causes shewn by Rtisika Nund /or ncg. having brought 
forward his action at an earro-r period (vizr that the lease did not 
expire till 1206 B. S., and that he was for some time after that 
engaged in disputes regarding indigo balances, and had been 
confined in the civil jail for some time in satisfaction of a decree 
for the said balances) sufiicieot to preserve to him his right of 
action. On these considerations he recorded it as his opinion 
that the decisions of the Zillah and Provincial Courts should be ■ 
reversed, and a decree passed in favour of the appellants. 

The appeal was next laid hefuretha Fifth Judge (W. B. Martin). 

He observed, that as Joogul Kishore Sircar was alive while the 
suit was pending in the Zillah Court, if the deed of sale executed 
by him were in reality a forgery, it had been easy furdiuaika Nund 
to have summoned him, and caused his deposition to be taken 
as a witness; which he faded to do. With regard to the plea 
of Rusika Nund’s confinement in jail being a sufiicient reason 
for not instituting his suit at an earlier period, he observed, that 
although he was released in 1216 B. S., he did not institute this 
action till Jeyt 1218 B. S., which afforded grounds fur presuming 
that he delayed his suit till the death of Khoondkar Usmutoolla. 

He therefore recorded it as his opinion that the decieions of tha 
inferior Courts were just and should be confirmed. 

The Officiating Judge (C. T. Sealy) observed, that the 
filed by Rusika Nuntl, which was the chief document on which 
his claim was founded, was not authenticated by any evidence, 
oral or written, and that the length of t*me which elapsed during 
which Neemoo Beebee and her husband had had possesKion was 
fatal to Uie claim of the appellants. In concurrence therefore, 
with the opinion of the Fifth Judge he passed a final judgment, 
on the 12tli of March 1825|* confirming the^ecisions of the lower 
Courts, and dismissing the appeal. The usual order in the case 
of pauper suitors was passed with regard*to costs. 
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MUKHUN LAi, Appellant, 


venui 


WUZEER ALl, Respondent. 

THE respondent instituted this suit in the ZiUah Court of 
Cawnpoor, on the 31st of December 1819, to recover possession 
of two-thirds, of the village of Duryapoor ftai Bhan. pergunna 
Konoee, by redeeming it from mortgage, and to set aside an 
illegal sale thereof; laying hU action at 504 rupees, 10 anas, 
8 pie. * 

He stated thah the avillage was tlse hereditary estate of Meer 
Roshiin All, \ho died leaving two sons. Nooroodeen Ali and 
Buder All, and one daughter, Mussummaut Khvroontssa, called 
also Sajedeh fieebee; who married his (plaiiitins) father, Syud 
Moohuminud: that^ Nooroodeen Ali haTiri|: died without issue, 
Buder Aii and Khyroonissa mortgaged the village in question for 
101 rupees, to Thakoor Doss, on the 2.5th oi Rubee ooi-sani 1158, 
F. S., since which time the mortgagee and his heirs had possession ; 
that on the death of Buder All without issue, Khyroonissa suc¬ 
ceeded to the whole of the property inherited by him from his 
father, and on her death, her husband Syud Moohnmmud succeed¬ 
ed thereto as her heir; and on his demise, he, the plaintiff, was now 
the heir of two-tlyrds, and Puna, the son of Mussummaut Hingun, 
daughter of Khuleeloonissa, daughter of Khyroonissa and Syud 
Moohuminud, one-third thereof: that he had frequently enclea- 
vnured to redeem the estate, and on the refusal of Muklmn Lai to 
r^'eive the mortgage money, he ap|>ointed Puna AU his agent, 
to institute a suit on his behalf to recover possession : but that 
Puna Aii having instituted a suit in his own name, connived with 
Mukhun Lai, and executed a deed uf sale fur the whole village, 
and hied a raxeenama. The plaintiff therefore now instituted this 
suit to recover twn-ihirds of the village from Puna Ali. the fraudu¬ 
lent seller, Ouseyn Lai the son of Mukhun Lai, the ostensible 
purchaser, Mukhun 1^1 the real purchaser and occupant of the 
Village under the mortgage,'and nephuw of Thakoor Doss the 
original mortgagee, and others, heirs of the said Thakoor Doss. 

An answer was hied purporting to be that of Puna Ali, wherein 
he stated that he hkd henrd that his anre.Uors had mortgaged the 
villace to Thakoor Doss: but having no proof, he remained quiet 
till the plaintiff furnished him with a $6uruthal^ or statement of the 
case, on which he instituted a suit to recover possession from the 
heirs of the mortgagee: l>ut that having no other document in his 
|> 08 seision^ and not thinking* this souruthal sufficient to warrant 
the hope of a favourable decision, he compromiseil the dispute, 
and receiving from the defendants 601 rupees, resigned to them his 
rights and claim to^the village, and tiled a raxeenuma. He denied 
the right of the pUintiff to sue to rajcover possession of the estate. 
At a Kubsequeut stage of the proceedings, however, Puna Ali tiled 
a document acknowledging the pliuntitf's right to the estate, and 
stated that Mukhua Lai had frauduientiy tiled tlie answer given 
in in his name, without his knowledge 
Mukhun La! aad Ouseyu Lai resistedstbe plaintiff’s claim, and 
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denied that they held the village under a mere mortgage. Tliey I8t5. 

stated that the village had been in the poiseesion of their family ■ 

for 66 years, having been purchased by Hurepersbad amoongoe, 
one of their ancestors, from the former Moosutmauii proprietors 
thereof, but pleaded their nmbility to file the deeds of sale, as they Ati. 
were lost when Kuiioge was burnt by tire Mahrutias, and that at the 
first settlement after the cession, the village wasiocluiled in talook 
Murmruthpoor, &c. Uieir heredjt try zeiniudaree. They, stated that 
the plaintiff was not the son of Khyrooiiissa, but of*lhe tit rd wife 
of her husband, and consequently, as step-son, had no claim to her 
estate, and that when Puna Ali instituted h>f suit, the piaiiitiff 
caused a $ooru</in/to be drawn^up by the ctfee of Kunoge, and 
attested by several persons, wheieiii it was luted that Puna Alt 
was the sole heir of Khyroonissa. and signed it hiinself as attesting 
witness. With regard to the piindiase from Pun.i Aii, Ouseyn Lai 
stated, that as his father was at that time very«ill, and disputes 
had been excited hy the machinations of their enemies, he, in 
order to get rid of the claim of Puna Ali, false as it was, satisfied 
him with 6‘Ot rupees, and took from him a deed ofsalefurthe 
village for that sum. unknown to his father. 

The Officiating .fudge of Ziilah Cawnpoor, after perusing the 
documents and evidence, was of opinion that it was clearly proved 
that the village was the hereditary e.uate of Meer Roshun All, and 
that the plaintifi'had possession of the mitfrooika, or property left 
hv iMeer Buder Ali. and had always received tlie zemindaree dues 
of the village. He thought the pieu of Mukhun l.al that the viilaue 
was Ills hereditary estate, tutuily unfounded, and observed that 
Mukhun Lai, in his answers to the former suit of tuna Aii,* 
acknitwledged the village liad been mortgaged to Thakoor Uoss his 
aiice>toi : and that the acknowledgment of Puna Ali and the 
silence of the other heirs of Thakoor Doss, the original mortgagee, 
were (*nrruborating proofs of the pluintilf's right. He therefore 
passed a decree on the 29th of June 1819, awarding to the plain* 
tdl pusses'iou of the village. |irovidiugat tlic same time against 
the right ofany other heirs of Ro^hun Ali being afiected by this 
decree, and leaving any such the option of suing the plaintifi' for 
possession of their shares. The costs were charged to the defun- 
danl<. 

Mukhun Lai being dissat'sfied with the decision, fp^iealed to the 
Proviuciai Court of Bareilly. 'Die 'Ihird .ludge (C. Elliott) was 
of opinion that there was no proof that the village was mortgaged 
hv Buder Ah and Khyruo(iissa;*urthat\Vuzeer Alihad any right to 
claim it. (for he held the acknowle igment of Puna Aii entitled tu 
no credit; and observed, that had such a aiortgage existed, it was 
very improbable that the respondent, who for seieiiteen years had 
been employed in tlie customs at Metuiy Gh&nt, which is in the 
vicinity of the village in question, should iieier have made any 
attempt to redeem the village hy payoig off the mortgage. He was 
oi'opinion that the appeiiunt had clearly established his li^ld to the 
village, and that therefore the decision of the Ziilah Couit should 
be reversed. 

The Senior .ludge of the Provincial Court (F. Hawkins) was of 
C'pitiion that the right of the re|p aidetit to postessiou ,of the village 
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on rerleemifig the mortage was clearly proved. He therefore 
recorded it as hts opinion (on the 4th of June 1820), that the 
decision of the Zillaii Court should be amended, and that the 
respondent should be put in possession of -the village on paying to 
tlie heirs of the original mortgaeee the sum of 101 rupees. 

The Officiating Judge (T. Perry) concurring in this opinion, 
passed a final order on the 15th of June 1820, as proposed by ths 
Senior Judge. 

Mukhun i.aV being still dissatisfied, moved the Sudder Dewanny 
Adawlut for a s|)e^ial appeal. *lhe t^ourt taking into considera¬ 
tion the length of time during which the petitioner had held 
undisturbed pdssess^n of the village, and the fact of Wuzeer 
All having obtained an award for the whole of the village,, when 
he only claimed two-thirds thereof, thought tit to admit a special 
appeal. 

Previously to Rising final judgment on the case, the Court 
ordered that the whole of the proceedini^ of the case sliould be 
laid before the Moohitnimndan law officers of the Court, with 
directions to give an answer to die following question : 

If Meer Under Ali, son of Meer Roshun AM, mortgaged the 
village in queKtum in 1158 F. S., to Thakoor Doss, for 101 rupees, 
and if tlie heirs of Meer Buder Ali are willing to redeem die 
nn>rtga(!e, by paving the sum of 101 rupees: if Wuzeer Ali anil 
Puna Alistaud to Buder AU in the relationship pleaded by the 
pl.iiiitifl'; and if it he proved by the evidence of the plaintilTs 
withetines, diat die boiitte and other property of Meer Rosbun AH 
and ‘d Meer Buder Ali, and some of die proprietary right of the 
village in tpie&tion uerc formerly in the possession of Syud Moo- 
huiniiMMl, tiie father of the plaintiff'; and on his death of the 
plaint.ff' himself; and if Puna Ali. the son of Mussuinmaiit 
Huigtiii Heel'uu. daughter of Khiileehtonissa, daughter of Khy- 
roonissii, ai-knowledges the right of Wuzeer Ali, the son of Syiid 
IVtonhnmmmi liy a daughter of Gholam Ali, brother of Roshnti 
(be.Syud Moohtimmud, having previous to the birth of Wuzeer 
Ali married Khyraonis^a, a daughter of Ro&huii Ali,) it is dc- 
tiian<!ed, whnt sliare. of the village in question, the estate of 
iiiider Ali, die mortc^gov. will go to Wuzeer Atithe plaintiff*? 

’J'lie law offiiers stal 'd in reply, that if Khyrounissn, daugh¬ 
ter of Meer 'Hoshun Ali, was survived by her husband Syud 
Muohiimmud; aud if Puna Ali was the son of a daughter’s 
daughter of KhvfirioMiBsa, and Sybid Moohuinmud left no other 
heir but Wuzeer Ali his son: one-half of the zeniindaree would 
go to W'u7ccr Ali, and the otiier to Puna AH : and if Puna Ali 
had 4>ot tiaosf rred hi/ claim to another person, but had given it 
np to the plaintiff', he would have been entitled t-j take the whole 
willattO' * 

The case was taken up by the Officiating Chief Judge, 
(J. H- Harington) who was of opinion that the proceedings of the 
case affiirded auiple proof of the fact of the village having been 
mortgaged by IHtder AH to Thakoor Doss, for 101 rupees, and 
that It was at the option of the heirs of die mortgagor to recover 
possession at any time on paying off the mortgage. Under the 
FhIwu of the )aw officers, be coasidered Wuzeer Ali entitled to 
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one-b«ir of tiie property of the teid mort^l^or. and accordingly 
recorded it as hie o|Miiiea on the 23rd of December 1824, that he ——— 
should be allowed to recover possession of one^balf of the village Mukhaa 
by paying to the appellant the sum of 50 rupees, 8 anas, and that 
he should be informed that he was at liberty to sue to recover tl<e . 
other half, which had been sold by Puna Ali to the apjiellant, iii 
right of Mhoojk or preemption. 

The Second .ludge (C. Smith) concurred in Chf opinion given 
by the Third Judge of the Pruvineial Court of Bareilly. He did 
not think it proved that Wuzeer Ali stood ju such a degree of 
relationship to Buder Ali as to entitle him to claim to inherit his 
property, and observed, thaOas the villagejiad fteeu in the |tos> 
session of the ancestors of the appellant since 1158, F. S., it was 
more than probable that the village was actually sold to them; 
for he considered it to be very improbable, that had they held it 
merely as mortgagees, the mortgagor and his *heirs should have 
omitted to recover possession by the payment of so small a sum 
as 101 rupees. He was therefore of opinion that the decisions of , 
the lower Courts should be reversed, end the cleimof the respon¬ 
dent dismissed. 

The Officiating Judge (C. T. Sealy) however, concurred with 
the Officiating Chief Judge, and passed a final judgment on the 
)4th of March 1825, amending the decision of the Provincial 
Court of Bareilly, and directing that the respondeat should obtain 
possession of one-balf of the village of DuryapoorRai Bhnn, on 
his paying to the appellant the sum of 50 rupees, 8 anas. The 
respondent was at the same time informed that he was entitled t(% 
sue to recover the share of Puna Ali. by right of shooja or pre¬ 
emption, if he thought proper. The costs in the three Courts were 
charged to tlie appellant. 
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•('lam >o THIS suit was instituted in the Zillah Court of Hoogly on tie 
of/MAAini" September 1813, by Ram Pershad Bulea, as a pauper, to 

iMiid (lie* recover [K)KAesfiori of 30 beegas, 16 biswas of devfutter laud. 
tiiisfM'd. the and 18 biswas of mohntteran land, total 31 beegas, 14 biswas of 
iaAAtroJ land, in ntouza Chuk Bbysum, pergunna Uliursut; and 
hcSiiK^dif- to recover ^the mesne profits thereof from the period when 

fi'Fi'titly he was disposscssed.vlaying his suft at 1,772 rujiees, 14 anas, 
stated in a He Stated tiiat th-? latid in question liud been held as lakhiraj by 
former^um- ancotors from the year 1765 A. D., until 1210 B. S., (1803-4 

'^i^yeltra I* )*hcn Ranj Kishore Rai, the farmer of the inouza. dis- 

LaviiiK possessed him : that he instituted a sumrnt^ry suit under regulation 
49, 179.3, to recover prisses.sion. but that the Judge uismissed 
simeihe^ hi% claim on the 14th of .lune 1805, refernng him to a regular 
U( tion for the recovery of his right, that Ram Kishen Hai, 
Hint till- * having iibtained the village from the Raja of Burdwan as a putme 
pro. talook. diet! in 1218 B. S., and was succeeded by Ram Koomar 
durnnii ^ others, his heirs, the present purneednrs. He therefore 

tliiM^viim iufbtiite*! lips action against the Raja of Burdwan, the pvhieedars^ 
not tx-iiig and several of Hlicir and Tijftts.HA being the persons 

dccmi'il who actually dispossessed him. to recover ])08se8sion, and the 
sufiiai-tit nic'iic profits of the land. He stated that his lakhiraj stmnudt 
Jiad been dci.trove'1 by tire in 1206 B. S., but that he had a 
iaidod, wlii-h he had filed in the ('oliector's office, in proof of 
his rigiit to hold the land claiined ns lakhiraj. 

K.iiii Koomar itai defended the suit. He stated that the land 

in question was not Inkhirajy hut assessable land ; and that the 

piaiiitifl’ had takeu advantage of his situation, wiieti he held 
moii/a (.'huk I'diysuni in farm, from 1198 to 1209, B. S., to take 
the sa'd land froin the ryots, who cultivated it; but tliut when 
Ram Knomui Hut t:ot tlie farm in 1210 B. S.. he also got pos¬ 
session of the land claiiifcd: that the plaintiff instituted a summary 
suit ut:ninst him for possession, claimlns: Oidy 22 beegas. 2 bjswas 
of/uAAiro; land ,(and not, as in the present action, 31 bec2:as, 14 
biswas, uiiii h discrepancy, he pleaded, affurdod i^trontr presumption 
of the falsity of ll^c claim.) and (hat the suit being dismissed 

on the )4tii of .Inne 1805, be bad aHowed a period of about nine 

years to elapse before be instituted this at tion. He pleaded that 
the plaintiff had no rielit lii sue the ryvts of the land as defendants, 
and tinft he had dune so in order to deprive Inm of tlieir testimony 
as witnesses. 

I'bc plaintiff in reply stated that tiie quantity of rent-free land, 
to which he wirs entitled under the taidad was 31 beegas, 14 
biswas, iinpntinu to inadvertency the error in the summary plaint. 

The Zillab Judge being of opinion that tl<fe ri'.:bt of the plaintifT 
to hold the land claimed ns lakhiraj was clearly proved by the 
evidcin e of hi# witnesses. Uie age of some of whom exceeded 
70 years, and hy the pioduclion of a taidad, or extract from the 
Collector's register of rent-free lands, passed a decree on the 
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4th of April 1818, awarding to him potsewion of th« land 
claimed; but disiniased his claim to the mesne profits, as the k ^ 
amount was not clearly ascertained. . . ^ . . j 

This decision was confirmed by the Provincial Court, and the ae- 
fendaiit having petitioned the Court of Judder Dewanny Adawlut, 
for liie admission t»f a sj^ecial appeal, it was admitted on the 
25th of August 18-21. on consideration of the fact of the summary 
suit instituted by the plainl»ff to recover possessum ‘having hecn 
dismissed, and the long interval which elapsed between, llie said 
dismissal and the institution of this action, jnd the presumption 
that he took possession of the land as lakhira^, while he was 

farmer of the mouza. • . • , , c i 

Theappeal was first taken up by the Third Judge (J. Shalccspear). 

He did not consider the taidnd sufficient of ^t^cll t-) uphold the 
respondent's claim to hold the land in quesliot* on a rent-free 
tenure, and observed, that though his witness^ had deposed to 
the fact of his liavingheld the land as rent-free, yet they were 
unable to prove that he had possession thereof under a valid 
SMnnnd. (Jn consideration therefore of these reasons, and the 
disi repanry between llie <|nniitities of land claimed in the present 
suit, and in the summary suit, ami the great, delay in instituting 
tliis action after the summary suit was dismissed, he did n t think 
the claim of the respondent proved, and recordeil it as his opinion, 
on the 15th of Mav 1824, that the decisions of Oie lower Courts 
should be reversed.’nod the claim of tne respondent dismissed. 

The Second Judge (C. Smith) after having calle I for and 
perused certain other jiapers rehitiiiu to the case, concurred in tl^ 
opiiinin recordeii by the Tlnrd Judge, and passeii a final judgment, 
on the l.'jth of March 1825, reversing tlie ilecrees of the Zillali 
and Pri'vincial Courts, and dismissing the claim of tlie respondent. 

The costs in the tliree (‘onrls having been charged to the res¬ 
pondent, the order usual in the case o( pauper suitors was passed 
regarding them. 
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MUNSA Ram, the appellant, instituted thie suit in the ZillaK 
Court of Cawopoor, on 17th of January 1816, against Dhan Sing, 
Meherban Sing deceased, the lather of Sowai Sing, and Mbypal 
Siuir, in order to 8e| aside a deed of sale for 13 biswas of mouza 
Kulgawun, laying bis suit at 775 rupees, the amount of the pur¬ 
chase money entered \\ the deed of sale. 

He stated himself to be the'propnetor of a 7 biswa sbafe of 
tJie said village: that being called upon to furnish security for 
arrears of revenue due to Government, he applied to Mliypal Sing, 
who agieed to b^ security for the arrears, on condition of his 
executing a deed of sale for 13 biswas of the said village, and that 
he executed a deed purporting to be a deed of sale for the said 13 
biswas, for the sum of 775 rupees, in the names of Dhan Sing and 
Meherban Sing, the other defendants : that as tlie defendants had 
neither furnished the required security, nor paid him the purchase 
money, he instituted the suit to set aside the deed of sale. 


The defendants slated that the plaintifl' sold to them 13 biswas 
of the village for 775 rupees, and having received the purchase 
money, executed a deed of sale and receipt for the said sum, and 
had caused the said deeds to be registered in the office of the 
fltegister of the Ziliah. 


It being proved to the satisfaction of the Register of the Ziliah 
Court (H. Blundell) by the documents and evidence of the wit¬ 
nesses, that the plaintiff executed the deed of sale and receipt 
for the purchase money of his own free will, that he bad received 
the purchase money, and acknowledged the execution of the said 
deeds in the presence of tiie Register, when they were registered; 
he dismissed llie claim of the plaintiff with costs on the 17tb of 
February 1819. 

The plaintift'apiiealed from this decision to tlie Provincial Court 
of Bareilly, and 'I'eloke Sin^ presented a petition to the Court, 
stating that the appellant was proprietor of 7 biswas only of the 
Village in question, and protected against his right to the remain¬ 
ing 13 biswas thereof being att'ected hy the decision in this case. 

The appeal having been taken ujV by tlie Third Judge of the 
Provincial Court of Bareilly (C. Klliotl) he saw no reason for 
altering the decision of tlie Register of the Zilluh Court, and ac¬ 
cordingly confirmed it on'the 17th of .April 1820, providing at 
the tame time against the right of the other putteedars of the 
village l>eing affected' by the decree. As the vakeel of the ap¬ 
pellant had wilfully absented himself, it was ordered, that the 
amount of his fees should be deducted from the costs, which were 


charged to the appellant. 

The appellant presented a petition to the Court of Sudder 
Dewanny Adawlut, praying the admission of a special appeal, and 
as the appeal had been dismissed by the Provincial Court in the 
absence gf the vdffiel of the appellani, and as this had in a ibc- 
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in«r inttftoce been held a tufficient ground for admitting; a ipecial tdH. 
appeal^ the Second Judge (C. Smith) was of opinion that a special _ - 

appeal should be admtited. The Chief Judge (W. Leycester) 
taw no reason for admitting a special appeal, as the regular,, 
appeal had been tried on its merits, and as no injury had neen tttof end 
sustained by tne petitioner from its having been derided in the othors- • 
absence of his vakeet. The Ihird Judge (S. T. Goad) concurring 
with the Second Judge,a special appeal was admitted; but on 
perusal of the whole of the pnceedingt, the Second Judge was 
of opinion that the decision of the Provincial Court of Bareilly 
was perfectly just, and passed a Anal judgment on the 2tst of 
March 1825, t-unfirming the said decisi^ anQ dismtesiug the 
appeal with costs. • 


RAJA SHAM SOONDER MUHUNDER, Appellant, iBe5. 

t'ersuf 

KISHEN CHUNDER BHOWURBUR RAI, Respondent. Mar.etna. 

THIS suit was instituted on the 17th of October 1817, by the Acaseof 
respondent, liefnre the Superintendent of the tributary mcAo/s 
o( Ziliah Cuttack, under regulation 11, 1816, to obtain p(»ssessioii 
of tlie Raj and Zetnindaree of Killah Dekena), one of the tributary x»ry mutea 
mehnls, from Raja Kisiien Chunder Miiliunder, the brother of of Ziliah 
the appellant, wlio then had possession thereof. 

'Hie plaintiff staled that the Killah of Hekenal was the hereditary 
estate of his family, and that the occupant thereof bore the Oip piHintiff 
title of Raja, and that according to the custom of the family, by the au* 
the eldest son of the Raja by his rliief wife {pnat ranee), or on 
failure of such, the adopted snn of the Raja, would take the estate 
on his death; tiiat in the event of the Raja leaving neither le^ (.laim diH? 
gitimate nor adopted sons, the brothv or brother's son of the minMd, m 
deceased, supposing him to have been born in wedlock, would bciog bw- 
take the estate to the |ier{>elnal exclusion of iUegitimate sons of ^ 
the Raja by a kuneez or conruhine. who, according to the family |^i«iion 
custom, could never l>ecome Rajas. The following is the account ii. tHi6. 
he gave of the family: «Haja Koonj bfthari Bhowuriiur Rai, 
his ancestor, held the estate during hjs life, and died leaving 
three sons by hispaa2 ranee or principal wife: 1st, Raja Birj Behan, 
who succeeded him in the estate; 2{itl, Uenoo Hurree sUhunder; 
and 3d, Mutgunge Sing. Raja Birj Behari having no issue, 
adopted his nephew Jiigurnath BhowurlflirRai.the son of hisbro* 
ther Benoo Hurree Chunder, who, on his death, became Raja of 
Killah Dekenal. He had two legitimate sons: Bhojbiiii .Sawunt, 

Bie father of the plaintiff, and .Man Sing Bbowurbiir Rai. After 
aojoying the estate for some years, he formed a determination 
of resigning worldly affairs, and of ending his life in pilgrimages 
to Benares, Bindrabund and other holy placet. As bis two sons 
were incapable, the elder from ill health aodjveakness of intoHect, 



lUA. 

lUja Sbftn 

So<miler 

Mubundcr 

«. Kiabni 

CbHBUer 

Bbowurbur 

m. 


CASES IN THE SUDDER DBWANNIf AlXAWLUT.' 

• 

and the younger from bis extreme youth, of managing the estate, ‘ 
he resigne'i the Haj and Zemiodaree into the hands of Tiriochun, 
son of Mutgunge Bing, and after committing to his charge his 
two sons, hssumed tlie garments of a Byragee^ or rehgiims 
mendicant, and proceeded on his pilgrimage. Kaja 1'iriochiia - 
faitiifully protected the sons of his predecessor, and held the 
esl itetiii hts death, when Uianidhi Bhowurhur Kai, his son by his 
puui ranee, succeeded liim, and appointed his illeiitimate haif- 
brother Ram Cliunder, Bukshee of the troops. Kija Dianidbi 
having died without issue, Man Sin;, who, according to the 
family custom, was eiVilled to succeed^ became Raja, and was 
ronhrmeii in his* tilled and estate iiy a sannini of Maharaja 
Rngonjee Bhoou^la, tiie Raja of Berar. Ah he had no legitin\ate 
sons, he. In the year TiO.O f/mfee, adopted the plaiiitid'(his nephew) 
as ins son, and enjoyeil the esliite idl I'ii'H Umlt^e, when Ram 
Chiimler, having c(A i iiptcd the sepoys of the family, who were 
liiider his comm=tii«i. sei/.ed npoti Kaja M.-ifi Sine, and put him 
to death, uiul usnrpe i liie Kaj and Zemindarce, tinder the title 
of Ram Cliunder Miihunder. On this the poa^ ru/i^e of the 
innrdere'l H tji fled with the plaintilf, who was then very young, 
to tite Uapi of Killah llitidole: and made a representation of 
the i-a^e tliron^li tlie agency of the Kaja of Kiinieipara to 
Kugoojee Bonnsla, who immediately granted a sunnud in favour 
of the p aintifl', as,rightful siici-essor to Haja Man Sing, and issued 
a pitrwanna to ^udavheo Kai Sahii), die governor of the province, 
dire 'ting liiin to punifth the usurper, ami put the plaintifl' in 
pohHessioii of the esl ile. 'I'lie evecution of this order having been 
delayed, the distrn t of Cuttack was ceded by the Kaja of Derar 
to the British (juv'ernniciit, so that it was never curried into 
effect. Ill the year I'ilD Umlee, i\\Q usurper Ram Chnnder fell 
sji'k. and repenting of the murder of Kuj.i Man Sing, determined 
to make the piuintdr all the amends in ids power, he therefore 
delivered the dund chhuitur (kettle drum and umbrella) and other 
insignia of the Kaj. into the haiids of Pattoo Soobdee his Uevvaii, 
with (.rders to iieli^cr them to the pl.i tUdF, to whom he at the 
sHiiie time gave a r/i/r/u or^lelter, declaring tiiut he had no son 
capable of Huccecdtng him, all his sous being illegitimate, and that 
the plamtifl' was the legal heir t > tlic vstcite. which he Haul he in* 
tended to resign, and prayed Inin 1 1 conic to him without delay. On 
hearing this, Kislicn Snrun, an iliegiti nate sun of llam Cliunder 
by a female of the barl^r (‘ant. remove! his fattier by poison, and 
usurped the estate, assuming the ttle of Raja Kistien (Maunder 
Mubiiiider, put (o death the Dcwati Pattoo Suubdee, and Rutnaeur 
Sri Chunjiun, a relation of' the plamtifl, and seized upon the 
properly of Dhiiriip Sing and oliicr bramiiis, the gooroos and 
purohits of tlie familv*; >p.iring their lives in consideration of 
their being bramiiyi. The piaintifl', who had received the letter, 
had arrived at Manea Bund, when he htard of the usurpation 
of Kishen Surun. He returned to Kindeapara, where he heard 
ttiat the usurpt'i' had petitioned the Collector to have his name 
substituted for thM of his father. Tlie pUintilT also urged hie 
claims m a petition given in through a mokhtar^ but being desired 
to attend in person on the Collector, he. came to Cuttack for that 
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purpose; when he and several of bis dependants were put into iBtS. 
coohneiaeat by Kashi Naih Mullick, the Collector’s Dewan, who 
bad been highly bribed by tiie opposite party. After a mock 
investigation, during which what fell from him and his witnesses MTitn mitv r 
was diktort;id by the Dewan, so as to sene his purposes, the r. ^wUhen 
name ol' Kisheii Surun was entered in the Collector’s records Chuq^ * 
as Raja and Zemindar of Killah Dekenal, under his assumed name Bhewurhar 
of Haja Kisben Chunder Muhunder. After inefTectnaV 

representations to the Collector and Board ol Revenue, the piaintiS’ 
presented a memorial to the Governor Gener^tn Council, stating 
the circumstances of his case, and praying |Dr redress, on which 
he was directed to in>titutd a suit before Uie Siiperinlendant of 
the tributary rMcAa/s of Zilhth Cuttack, under regnlahon 11, 1816. 

He' accordingly instituted the present action in order to obtain 
possession of Killah Dekenal, the tribute or pcshcuuft paid thereon 
to Government being 4.780 rupees, a anus, 15 guudas, ‘2 pie. per 
annum, and to recover* from the defendant tlie sum id’ '240,219 
rupees, 10 anas, 4 gundas. 2 pie, lieing (he auioiint uf the mesne 
profits from the year 1219 to 1224, UmltCf both inclusive. He 
laid his suit at 245,000 rupees. 

'I'lie defendant resisted ttie claim of the idaintiff, Ist. on account 
of the cognizance of the suit being barred, and 2n<l, from the 
absence of all rich! on tbe p irt uf the plainiiH'. On the first point 
be observed, that as the cause of action arose prioF to the 14th of 
October 1803, tbe cognizance of tlic suit was burred by the express 
terms of section 4, regulation 11, 1810; and that it was aUo barred 
bv a former decision of tlie Governor General in Council, by« 
which his (tiefendant'si right had l>een distiiictiy recognized, 
and the claim of the plaintiff dec lared to be unfounded and in« 
ailndsttible. On the second point, he slated, that neither the 
plaintilTnor Man •Sin'r. from whom he <iedn<'ed his claim on the 
plea of adoption, were coiine>’ted with the family by blood, (hey 
being the sons of Paths in tbe employ of the Rajas of Dekenal. 

He denied that adopted sons succeeded to the family estate, and 
stated that, according to tlie custom of the fuiniiy, the eldest son 
of the deceased Raja, whether he were the son <d' a paaf ranee, 
a phoof benfii or mtthndye ronee, would take the estate, and that 
in default of sons, it would uo to the next of kwi. In order to 
illustrate his right to the estate, he gave the following account of 
the family: ^ ^ 

Raja Koonj Beharee had thi«e sons: viz. Ut, Raja Birj Dehnret 
who sucreeiied him : 2nd, Dliuiiee Mutgunge Sing; and 3d, HiiT' 

Botuin Bidheadhur. Haja Birj Beiinree had no soiis by his paat 
or first ranee, but left two sons named 1)umodi]r BhowurIXir Kai, 
and Dianidid C'huttra. by a mahndye rane^tJlaja Diimoriur Bho-> 
wurbnr Rai succeeded his father, and dying without issue, was 
succeeded by his brother Diamiihi, who also died trithout leaving 
a son. On this tlie ruling power > oiisidering I'erlochtin Sing tha 
son of Dhunee Muteuiure, next lieir to the estate, put him m pos* 
eessioD. ano instalied him on tlie mHsmid, under the t tle of Raja 
Terlochiiu Muhunder Buhadoor. He held the estate for forty-five 
years, when he died, leaving two sons, viz. Diarndbi by his peutt 
ranee, and Ram Chunder by a phool 6 eaAi ranee. Diandhi sue* 

tOL. IV. o * 
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16»5. ceeded his father by the title of Raja Diamdhi Muhander Buhadoor* 

■ " — and dying without issue in the year 1207 C/m/ee, six years after 

Rsjs Sbsn hit accession, was succeeded by his half-brother, Ram Chunder, 
8 oimder ihe father of tlie defendant, who was confirmed by the ruling 
•^•hra P^*^*** M^ha Raja Kugoojee Bhoonsla. He had TOssessiOn of the 
ciiuiidrr estate when the province was ceded to the British Government, and 
Bbowurbur he retamed it til! his death, which occurred in 1208 Cf/nfee, when 
the defendant^ his eldest ton, succeeded to the estate, and was 
acknowledged by tiie ruling authorities; his name having, on the 
death of his father, entered in the books of the Colleitor'e 
office as Raja and Zimindar of Killah Dekenal. With regard 
tlie death of Man Sing^he stated, tliat»on the death of his uncle Raja 
Diamdhi, Man Sing aud otltens conspired to destroy his father, 
and seize the estate, but that his father receiving timely warning, 
represented the case to Uikajee Soukdeo (who, the defendant 
stated, was then governor of the country under Rughoojee 
Bhoonsla ; and not^udasheo Rao, as affirmed by the plaintiff’), who 
sent his own body guard, and seized the conspirators, and put them 
to death for their crimes. He affirmed, that the story of the death* 
bed repentance of his father, the bequest by bim of the estate to 
the plaintiff’, and the other fact^ connected therewith, to he a gross 
fabrii-ation ; inasmuch as no guilt could attach to Ram Chunder on 
account <>f the death of Man Sing, the latter having been executed 
by the ruling fiower on account of his crimes, and that he was, for 
some tune before his death, in such a state of weakness both of 
mind and body as to be unable to make a legal bequest of liis 
.property. 

I'lie ptaintifT in bis reply pleaded that the fact of the bequest of 
the property made in Ins favour by Ram Chunder at a period 
eiibsequent to the date fixed for the cognizance of suits by section 
4 . regulation I I. I61(), and his frequent appliciitions to the ruling 
power for redress, rendered his claim cognizable. The remainder 
of his reply consisted merely of denials of the facts alleged by the 
defendant, and assertions of the truth of what he liimseif affirmed. 

The plaintiff' named several witnesses to prove the facts alleged by 
bim, and filed the following documents in siipfiort of hit claim: A 
leller written in the Ooreea language and character, on the leaf of 
the 7'uur tree,, purporting to be written by Raja Ham Chunder to 
the plaintiff, stating that his son Kieheii Snrun, l^ing illegitimate, 
was incapable of st^cceeding to th^ estate, and praying him to 
come and take possession ihereof,' and acknowledging that the 
murder of Raja Manning and usurpation of the Raj, lay heavy 
on his mind. This document was diiied the 10th of Assin 2219, 
Utnlee*. A list of the famify property, also written on the leaf of the 
7'a«r tree in the Ooreea language and character, stated by the 
filainttfi' to have been tent to him by Raja Ram Chunder with the 
letter : A senaud in the Mahratta language and character, pur- 
portM'g to l>e an acknowledgment on the part of Maharaja Rugoo- 
jee bhoonsla, the Raja of Berar, of the validity of the plaintiff's 
right to the estate in succession to R^a Man Sing, granted on an 
application of the plaintiff’s mother. This document bears two 
octangular eeale, one large and the other email, the inpreuionB of 
•rhich are illegibk, and is dated 12\h of U90» 
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•ra uttkooirn. A copy of 2A interrogatoriei put by the Super* 18iS» 
intendant on a former occasion, to the Rajas of the tributary ^ 

evcAaff of Cuttack, regarding matters of luccessiun, marriage, 4kc. 
according to the established custom of their fam lies, with the M^i. .fn.Hr 
answers of the Rajas. From the replies of tlie Rajas it ap[)eared r. KidMu 
they had stated unanimously, that on the death of a Raja, hw aldest * 

•ou, whether born of tr»e first or any other A’anee, would succeed 
to the estate, and that in default of sons, the brother or next of 
kin would succeed the deceased Raja ; that the son of a kuneezot 
kuxhee was not ent;tied to the estate, though inMancei had occurred 
under the Government of the Mahrattas. in t^ioh^he regular line 
of succession had been brokeh through. andAuNees-sudas had, by 
distributing money among the paiks and oilier servants of the 
family, got possession of the zeutiudaree; and that the widows of 
the deceased Kaja, who survived him, and his jounger sons and 
bi others, were entitie'l to rtH'eive maintenance from the Kuju. 

A memorial presented by the pluintiH' to the Guveruor General in 
Council, containing a sUtement of Ins case, and a prayer for 
redress; with au order permitting him to sue ibu defendant under 
legulalion 11, 1816. 

The defendant Hied the following dociiinents : Copy of a letter 
from the Chief Secretary of Government to the Board of ReveuMe» 
dated 2Hth of November 1812. stating that the Governor General 
ill Couiu-il, after perusing the evidence laid before him, was of 
op nioii that the present occnpant of Uekenal (the defendant), 
whose father had po»session of the estate prior to the cession of 
the province, should be maintained in possession, and that the* 
claim of (he plaintiH’to the estate was unfounded and tnadrnisstbie: 

Copy of a letter from the betreiary of t e Board of Revenue to the 
t'uilector of Cuttack (\V. Tn^werj dated 4tii of December 18J2. 
transmitting copy of the preceding letter, and duelling him to 
conclude tlie necessary arraitgemeot with the defendant for the 
tf'hute of Dekenai : Copy of a roobukaree of the Collw'tur of 
Cuttack (W. I'rowerl ordering, under (he authority of thealioie 
letters, that the name of the defendant should bo stibsiiiuled in 
tlie books as K;ija and Zemiiular of Dekenai, in lieu of Ins father's, 
and that he should pay to Government annually the sum of 
4,780 rupees, 5 anas, 15 gundas, and 2 cowrres, the tribute 
assessed on the estate : Copy of a roobuknree of J. Kichardsou 
and W. £. V^ ard, Commissioners, dated 27tii of .lanuary 1814, 
held iu an action brought UV the present plaintiti' against the 
defendant in this ca^e for |X)ssesBion of tlie zemindaree of 
Dekenai, dismissing the claim of the pjaintiH' on the ground of 
the question of right having becu already decided in fdVour of 
the defendant. • • 

The plaintiff named several witnesses to prove the facts 
ur^ed by him in support of the claim. As severat of them were 
Rajas of the tributary mekals, the Superlntendant did not iJiink 
it proper to summon them to give evidence in person, but issued 
purwoHnat directing them to give written aotwers to certain in* 
torrovatones. 

The Raja of Kindeapara stated in hie answer, that the plaintiff 
and Raja Man bmg were of the Dek«na( family; that Man dia^ 
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adopted the plaintifT, and was murdered hj Ratm CKunder, wh* 
usurped the estate: that the defendant was the son of the usurper 
by a female of tlie barber cast, and that the Rajas of the other 
kiilahs would not associate with him on that account: that 
kunfez-zadat were not entitled to succeed to tlie tributary estates* 
and that a j>hoohheahi ranee was esteemed in a little higher liglit 
than a kuneez or concubine. These assertions were corroborated, 
though not uoaniinousty, by the Rajas of Kiilahs Bankey, Nur« 
tingpoor, Uuroinbah. Sokimleh, Talcher, and Runpoor. Tiie Raja 
of Kindeapira cora^borated the statement of the plaintiti' with 
regard to the beqn^t of Ham Cliunder in Itis favour, and the 
otlter fa< t<< I'onne.tetk therewith. 

The defendant rested his claim to the estate on the former 
deriHirins passed in his favour. He ohjcted iu the evidence of 
the Rajas of the Kiilahs aboveinentioned being received, as they 
had not l>ceii sworn to the trtith of theijr depositions, and were 
p ‘rsonaily hostile to him, and prayed the Superintendant, if he 
thought Bt to proceed in the investigation, notwithstanding the 
former decision, would depute a ntohurrir to rc-examiue them on 
oath in the presence of the inokhtars of hotli parties. 

Thu original dei'endaiit having demised nt this stage of the 

f iriiceedings, the plaintiff, stating himself to be the only surviving 
luir of tlie faniily, prayed tliat he might be put in possession of 
the estate ; or 'Ihnt it might he attached Viy the Collector till the 
final derision of the suit, in (Tdcr to prevent evil-disposed persons 
infiiring the pri’perty. A coiinter-petiii"n was filed by Sham 
•Siioioler iMuliuiider, who stated, t' uton the death of the original 
det'eiitiuni. he. the h:iir>hr(ither by the father of the deceased, had 
be«-oine Raja, with the consent of lii.s wi lows, and prayed tiiat his 
name might he siiiistituted for tliat of the deceased. The Super* 
intendunl dncctud the Collector to continue the name of the 
dci'eased m las books, and receive the trilaite assessed on the 
evtate till further orders from Sham Soonder, tiie occupant thereof. 
He, lit the same time, called upon Sham Soouder to appear in 
prrson before him and eslahlisli his relationship to the deceased : 
Imt on his failing to <lb so on the plea of sickness, he proceeded 
to trv the case in his abset>re 

On ronsiiler.rtiun of all the fui'ts st.ite l hy the planitiff. and the 
docnmoiils and evidence adiliiced hy hiin in support of ids claim, 
the Snperiiitendaiitiwas of opinion that the plaiotiH's ri^ilit to the 
Cot ite was clear and utiimpeachublei and that tlie claim of Kishen 
C'humler Muhiinder, the dei eased defendant, being founded on his 
forcihie usurpation of the estate, on the death of Rani Chunder, 
w.as untenable. He did not therefore consider it necessary to 
t.ike evidence of the relationship of .Sham Soouder, hut passed a 
jiidgmentin favour of the plaintiff'on the 3rd of May 1823.award¬ 
ing to him possession of the Rnj and Zemiadaree of Dekenal. 
The costs were charged to Sham Soouder. 

The appellant, having proved himself to he the brother and 
nest heir to the derea«ed defendant, appealed from the decision 
of the .Superintendant to the Court of Siidder Dewanny Adawlut, 
where the appeal was admitted under section II, regulation II, 
iSib. He pleaded that the claim of the plaintiff bad not been 
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•sUblished by legal evidence, at the witnettet were not eiamined las^. 
either on their oath, or on kulufnamat, or in the pretence of the 
vakeels or mokhtars \ that the Kajat who had given evidence in Raj*^aai 
thit irregular manner were hostile to him and his deceased brother: Soonder 
that the letter on whivh the retpomteut founded bis ri^ht had 
been prepared suhsecjnentiy to the former decision, or it would . 

haie been alluded to, and produced by him in proof of hit claim. Dbowurbur 
which a lei'erence to the proceedings would shew was not done : lUi. 
and that in short the claim of the respondent was not proved by 
the investigation made by the Kuperintendant, and was barred by 
the former de>-ision passed by the Uuventor general in Council in 
favour of his brother. • , * 

l‘he respondent urged no new pleas. With regatd to the letter, 
he asserted, that he did not produce it befoie the Collector, because 
lie perceived that Kashi Nath Mullick, the Culiector's Uewaii, had 
been bribed by the opposite party, and feared that he would destroy 
it. He also asserted tliat the apfiellant had no right tu carry on 
the appe.il, as he was not a le;:itimate brother of the deceased 
defendant, and that the witnesses whom he had brought forward 
to proie himself his heir, were his private servants, and had given 
false evidence in his favour. 

Alter mature deliberation on the case, the Court (present J. 

H. Hariiigtoii and C. Smith) observed, that there wert two 
fienods at which the cause of action might be held to originate; 
vi%. the de:ttli of Mnn Sitig and the occupancy of the estate 
by Ram ( hunder: and 2ndly, the time of writing the letter, viz. 
in liil) Umler. W ith regard to the suiU docunient aitd 

the Ucqlle^t of the property therein contained, the Court observed 
tiiat ti>e date of the docnnieut did not a<;ree with the date assigned 
to that transai-tion in other pajiers relating to the case: that the 
respoiitleiii nid not produce this document, or even mention the 
exl^tell(-e thereof, wliile the case was undergoing an investigation 
before the CuMvetur, in A. I) iSli, thongli it inav he supposed 
that he would have brought forward the strongest proof in his 
pouer in support of his claim : and that it was almost incredible 
that Raja Kam Chuiider should haveecouresse 1 himself to l>e, 
and held himself up to the eyes of the world, as a murderer and 
usurper, ns he is stated to have done; and th^l this fact could 
n<-t he believed, or the letti^r received as a legal doctimenl, unless 
supported by the most positijve ami uniiiipeaf liable eviileiice. 

liie Court accordingly Rsjected tbe letter as a faiirication, so 
that the only ground on which tlie res|K)ndent could now rest Ins 
claim was in right of succession to Ruja .Mao Sing; as however 
Raja Ram Chumier had possession of the estate of Dekeiial at 
the time of the ces’iion of the distrii t yf •Cuttack to the British 
Goverruneut, and for nine year« after, the cognizance of his claim 
was barred by section 4, regulation 11. 1816; the Court therelbre 
passed a fiuai judgment on the 2Jnd of March 1825. reversing and 
annulling the de ree of the Superintendaut of the tributary 
meAcUs; and diioiiesad tite claim of the respondent with cosU. 
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MUZUFFKR ALI KHAN, (for himself, and as guardian of 

Ameer Ale Kuan and FursukoAli Khan, minor sons of 
Himmut Ale Khan, his dereased brother), Appellant. 

versus 

FAKEER CHAND, SHEO BUKSH. HURREE LAL and 
SHEIKH WULLEE MOOHUMMUD. RespondenU. 

• 

THE original suit was instituted in the Provincial Court of 
Patna, on the Mth^of July 1817, by Mozulfer Ali Khan and 
Himmut Ali Kli^n, tdirecover from the respondents possession of 
‘iJO beegas, 6 hiswas of land, situate in tkie villages of Sandoo* 
Itoor, Tunria, Diiattapokur, and Niindpallee, pergunna Puchlakha. 
Ziiiah Sarun, coiitiining fruit trees, and to recover tite mesuo 
pro6ts thereof frou^ 121.? to 1224 F. S., laying their action at 
7,00! rupees, 14 anas, 6 pie, being three yeaxs produce of the land, 
the value of the trees and tlie amount of the mesne proBu claimed. 

The Fourth .fudge of the Provincial Court of Patna (W. M. 
Fleming) observed, that it appeared from the proceedingv 
and documeuts Bled by the parties, that a dispute having arisen 
resi>ecting tlie boundaries of the lands of the parties, which were 
adjoining, Sheikh Abdool Ali, the mokhtar of the plaintifTs, agreed 
to submit the decision of Uie case to arbitration, and that four 
arbitrators having l>eeu appointed, gave their award on the Isi of 
December 1807, by uhich it apf^eured that the contested land 
belonged to the defendants Fakeer Chund, Sheo Buk^K and 
Hitrree l.al (who defended the suit, Sheikh Wutiee Moobummud. 
from whom the other delendauts acquired the land by purchase, 
not appearing to defend the suit, though duly summoned); that 
the piaintiHs made no mention of the arbitration in their petition 
of plaint, blit in their reply to the answer of the defendants denied 
that Sheikh Abdool Ali had any power to submit the dispute to 
arbitration, and wished to call witnesses to set aside the award; 
and tlmt he also prayed that the lands of the defendants might be 
measured in order to ascertain whether or not they had possession, 
in addition to their own tands, of the land or any part of the 
land belonging to them (plaiuiiAs.) 

He (Mr. Flemiis;:) was of opinion, that tho measurement of the 
land of the defendants would not pro^e the right of the ptaintitTs to 
the land claimed by Otem, ns villages, were, on measurement, fre¬ 
quently found to contain a larger portibn of land than was entered 
in their ru46/u; and thatHwas now too late for them to object to the 
award of the arbitrators, as ^he defendants had had undisturbed 
possessioA of the land claimed by the plaintiffs from the date 
of the award to the dale of the institution of the suit, a period 
of upwards of ten years : and that as they had failed, immediately 
on being disposse’ssed. to institute a suit under regulation 49, 
1793, and to appeal from the award of the arbitrators within 
the period allowed by the regulations, their neglect was a bar 
to their appeal front the said award, and to their claim for pos- 
•ession of the land in question. He therefore dismissed the claim 
with costs on the 2nd of August 1821. 

Himmut Ali Kbatt having demised. MuzufTer Ali Khan, hit 
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brother, appealed from thU decition on hie own behalf and as 
guardian of the minor tons of hi« brother. His chief grounde —— 
for appealing were his denial that Sheikh Abdool Ali was autho* 
rized to submit the dispute to arbitration, and other pleas im- 
pearhing the award of tlte arbitrators, which had not been 
investigated in the Provincial Court. Me also pleaded, that he cbandVnd 
and his brother had been induced to delay the institution of this othew. 
suit by the hopes given theio by the opposite party of an amicable 
adiiistroent of the dispute. * 

Ihe appeal was taken up by the Second .fudge (C. Smith). He 
was of opinion th it the plea of the nppellat^, tiiat he had been 
induced to delay the instilut^un of this sim byethe hopes held 
out by the ^e^pulldenls of an amicable adjiiftinent of (he dispute, 
was unworthy of credit; as it was not to be believed, that a 
person ousted from his lauds should trust to the justice of the 
person who ousted him, to regain possession; and as it appeared 
from tlie appellant's oWn shewing, that although he was ousted in 
VghuH 121.5 F. S , he instituted no action to recover possession 
of his lands, or to set aside the award of the arb-trutors till the 
montii ofiSawan 1*224 F. S.. being a period of upwards of ten years, 
his right uf action was barred. He therefore passed a judgment 
on the 22nd of March 1825. confirming the decision of ths 
Provincial Court of Patna and dismissed the appeal with costs. 


RAM JYE GOSATN. the WIDOWS of Ram Moiiitw Ooraiw. *8«i. 

deceased, and MUSSDM.VIAUT K<>ROONA M YE, Appellants,- 

Mar. Jlst. 

MUSSUMMAUT RAM UANEE DIBEA, Respondent. 


THE following genealogical table will elucidate the case: 

:>OOROA RAM GOSAIN : 

. ™ ' » I I 
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Gosaiu, defendant. 


Ram Lochun Banoi^a 
died, leaving hia widosg • 

Ram Ranee Uibea, plaintiff. 

Ram Ranee Dibea instituted this suit in the* Zillah Court of 
the Suburbs of Calcutta on tlie 26th of June 1813, to recover 
from Ram Jye Qosain and Ham .Vluliun Gosain possession of 22 
beegas, J4 biswas of 6irmoofrr land in mousa lialee, perguona 
Boroo, together with the mesne profits thereof from 1211 to 1219 
B. S., laying her action at 525 rupees, 2 anas. Site stated, that 
oa ihe death of Doorga Ham GosaiOi the materaal great-graod'- 
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fatiier of Ram Lochun Banooijea her husband. Ram Chond Go« 
saiii, lii« eldest son, took a four ana share of hts property, consist¬ 
ing of 25 beegas, 5 biswas of birmooier land in ttie village in 
question, which share devolved on her husband on the death of 
mjiiath Gosaiu. and Jugunnath Gosain, his maternal uncles and 
their widows; that he sold 2 beegas, 11 biswas thereof, and died 
in Cheyt 1211 6. 8., when the defendants took possession of the 
remainder of his share, 22 beegas, 14 biswas. She therefore in¬ 
stituted this suit to recover possession of the said land and the 
mesne profits. 

Mussunimaiit Koitoona Mye, the mother-in-law of the plaintiff, 
claimed the proipert^in question as ^he estate of her father Ram 
<-hund Gosain, whicR came into her possession by the death of 
her brothers and their widows; and stated that Uie defendants, on 
the death of her son Ram Lochun Banorjea, took advantage of 
her unprotected state and dispossessed her from the said property, 
with the exception of her dwelling-house; that she appointed Kala 
Cliaiid Mokerjee, the father of the piaiiitifi', her son’s widow, her 
fnohhtar, to sue them for the recovery titereof; but that he bad 
fraiidiilently iiiKtitnted this action in the name and on behalf of 
his daughter. Ram Mohun Uosain did not ap{)ear to defend tha 
suit. 

Ham .lye Gosain answered to the plaint: he stated, that after the 
death of Hyjnath Goshid. his brother .Ingnnnath Gosain. and Ids 
widow Hiitna Mtinee and Anund Mye, tlie widow of Byjnath con¬ 
stituted himself .and his bn ther her heirs ; and that they in 
ronfoninty with a dying re<juest of Ingunnatli, gave to Koroona 
Mye, the full sister of Jugniinuth Gosain and inotlier-in-law of the 
plaintiff. If beegas of rent free land fur lier support; after which 
neither she nor the plainlilf, who was a childless widow, were eo- 
litled to any share in the mlieritance. 

At u subsequent stage of the proceedings tiie plaintiff filed a 
deed executed by Ram .lye (tosain on behalf of himself and his 
brother, acknowledging the pluiiitifi ’s right to the land in question 
as heir of her husband. 

'I'he Acting Register o^f the Zilluh Court was of opinion, that it 
was proved tliat tlie pro\>orty in question w'as the estate of Ram 
<.diund Gosain, the iiiaterua) grand fat ner of the husband of the plain¬ 
tiff. In order to*ascertain how tlic csitteof Ram Chund Gosain 
would devolve, acrordiog ti the Hindoo Uw, he took a vyuvuUha 
from the pundil of tlAe Provincial Co^rt, which being submitted to 
the pundits of tlie Siidder Uewanny Adawliit, at the instance of 
Koroona Mye, was confirmed by them. It was in substance as 
follows,,** if there be neithei a sou, as'-n's son, a son's grandson by 
a son, nor a danghtei's son, and if the daughter of the original 
pro|)rietor be still aliver the property will devolve on the widow 
oftiie daughter’s son,and not on the daughter heraelf.” In confor¬ 
mity with tliis vyuvustka he passed judgment in favour of the 
piaintil, on the 1st of August 1816, awarding to her possession 
of the land claimed, and the sum of 2.55 rnpees, 6 anas, mesne 
profits received by them from the said land during the period it 
had remained in their possession. The costs of suit were charged 
to the defendant, with the exception of the fee of the vakteli of 
Koroona Mye, which she was directed to discharge. 
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Tht d«r«nda«U appea^ad froim this daciMon to (he Provtociai 

Court of Calcutta, and Kam Mohun Qotain dying, his widow — .— 

carried on the a 

also appealed fror.. ^ 

The Second and Third Judges of the Provincial Court (C. T. ji^ 
Sealy and A. B. Tod) for the reasons given in their decree, were lUa^ UA 
of opinion that the decision of the Officiating Zillah Register was ^ 
perfectly just, and accordingly confirmed it (on the hHh of De¬ 
cember 18*21,) and further provided that the resj^iideTit shouhl 
receive from Ramjye Gosain, and the heirs of his brother, mesne 
profits in addition to the sum awarded by th|i Ziliah decree, until 
the was actually put in possession of the land,dl the rate of 28 
rnpees, 6 anas, 8 gundas per annum. The costs in«the Provincial 
Courl were charged to the appellants. 

They being still dissatisfied, a 8{>ecial appeal was admitted by 
the Sudder Dewanny Adawliit, on their motion,*for the purpose of 
further consideration of Che Hindoo law as applicable to the case. 

On mature deliberation, however, of the whole of the proceedings, 
the Court (present C. SiiiDith) saw no reason to alter the decisioiie 
of the Zillah and Provincial Courts, aud accordingly confirmed 
them and dismissed the appeal with costs on the 31st of March 
1825. 


ppeal in his place. 
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MOOHUMMUD AMEENOODEEN and RAM MOHUN 
CHUKERBUny. Appellants, 
versus 

MOOHUMMUD KUBEEROODEEN, aespondent. 

THIS action was instituted on the 4th of September 1819. in 
the Provincial Court of Dacca by the appellants, in or<ler to 
recover from the respondent possession a 5 ana, 6 gnnda, 2 
cowrie, 2 kraut share of pergunna rroberabad. a malgoozaree 
me/ui/, and a similar slmre uf certain rent-free mudud^mash 
villages, situated in pergunna Umberabad, and other pergunnas of 
the district of Tippera, and a pension payable from the Collector’s 
office, being the property left hv Syfnunissa, tAider a will eaecuted 
by her, whereby she bequeathed tlie whole property, real and 
personal, to Ameenoodeen Khan, and ajj^poiiited Ham Mohun 
Cliukerbutty eiecutor. • • 

From the statementof the plaintiffs it appears, that Kbyroonissa, 
one of the wives of the late Kasee Zuheerbodeen, inherited from 
her father a third share of pergunna Umberabad* ahd that she 
succeeded to one-third share of the mudud^mash villages left 
by her husband, in right of her son Budsroodeen, whom she 
survived; that Buderoodeen left a son Kummuroodeen, who died 
at the age of eight or nine years: that Kbyroonissa, being child- 
lets, made over the whole of her property to ityfoonissa, widow 
of Buderoodeen, and mother of Kummuroodeen, on the 22od 
▼OL. IV. H , 
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ie<5. ofSawun 1203 B. S., executing two separate deeds of gtR; one 

-f>rthe ma/poozaree, and the other for the rent-free estates and 

totbem. the pensiuii, which deeds were duly registered in the Zillah Court 
tnd oQA- of 'I'ippera: that Syfoonissa had possession of the property till 
her death: that she* on the death of her son, being childless, 
A^^^iddo ^*^'*1^ Ameeiiooi'een Khan, who was then but four years old, 
WM ap- into her houite and educated him as her son ; and some time before 
poiitK'd ex. i,er death, on the I5th Phagoon 1223 B. S., executed a will, 
’ybequeatiiiiig to him the wliuie of her property, real and personal, 
law offict'n appointed Ram Mohun Chukerbiitty, who had managed the 
of tb<! 8uii-estate as//omasAfa goring the time of her mother-in-iaw and 
dtrr lift- herself, execot*>r of her will, am^ manager of the estate for 
AdaH^ut Ameenoodeen Klian ;*ihat on tlie tleath of iiyfoonissa in Bkadoon 
. <b>cliin;d l’^»4 13 S., the plaintilfs had p>ssession of the pr>>perty, tdl the 

tbnt ibu defendant, the son of a half hr-rtlser of the husband of the de> 

Oftrr iiiigbi ceasud, presented ti petition to the Collevtov claiming the properly, 
liiih but which tiie Collector, after a summary enquiry, entered liis 

UiMi'tilifo (defendant's) name iii the records of his oflioe as proprietor, 
pilarly and this order being coiitirmed by the Judge, possession of the 

dioiilait-d, whole properly left by Syfoonissu was delivered over to the de- 

ofhiIi o«r- ■ fhal after appeals had been preferred to the Provincial 

oHltuu Court and Su<lder hewauuv Aduwlul, the latter Court confirmed 
•ru vsliil. the .lodge’s order, leaving the party out of possession to institute 
u regular suit ipulcr the pruxisions of regulation 5, 1799, for the 
adjustment of tlieir claims. ’J'iie plaiutifi's accordingly instituted 
the present action for the recovery of the landed property and 
the pension (leaving the persnnal property for another suit), 
*iaying their action at three years produce of onc-third share of 
perguuna 1-mberabad and its dependencies, 
fmying ai’iiuallv to Government, the sum *** 

of 1,942 M 2. 2. 5,8 1 7 2 

Kightcen years produce of the rent-free lands 

prndiiciiig an annual sum of 842. 8. 0 0 . 17,165 0 0 0 

A pension payable by the Collector amounting 
topcf-.... 1,966 10 13 1 

Making the sum totn1*of. .....Sa.Ks. 24,959 12 0 3 

'llii! (ieletniant denied that Syfuonissa either had a right to 
bequeath, or thlit she did huqneath the property in question to 
Anieriioodcuii Khan. He stated that his grandi'atlier, Kaseo 
Zuheuroiideen. who^lossessed the mvriud-mash villages, had three 
sons hy tiitferent wives, viz Wasiloodeen, the father of the de- 
fenriatit, I'fsuroodeen hiid Duderoodeeii, who each took one-third 
of his )^i>peity; that on ihe death of Buderoodeen, Khvroonissa, 
his niiither, took his share of the mudud-mash vill^es. and had 
possession of oiie-iKird of pergunna Umberadad, to which she 
hud succeeded, in right of succession to her fattier: that she, 
after her son's death, made over tiie whole of her estates by a 
deed of gift dated 28th of ^auum 1192, B. S., to Kummuroodeen 
her grandson, and gave him possession, causing his name to be 
used in the mofusul and at the $udder station, as proprietor 
of tlie estates: that the gift was irrevocable under the Moohum- 
tnudan law, and op the death of the donee, his father's relations 
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were entitled to the eittnies as bit heirs, and that bis (defendant's) 

father actually did receive a portion of the produce of the estate : — . . . 

that Kbyrootiissa having once reiinquislied the property, had nn .Moobom- 

further controiil over it, so that the second gift there >f to Syfoo- 

nissa was invalid; that he, as successor to his deceased father, 

was heir to the property, and that Ameenoodeen being a stranger Nootbcr, ««• 

had no claim to the pro|jer(y, eitlier by inheritance or hy n^^ht Moobtun- 

of adoption, which is not reoognired by the Moohummuden law 

With regard (o tiie will, he stated that it had heeh forged after 

the death of Syfoonissa, by Kam Mohun Chukerkiutty, who hud 

the seals of Syfoonissa in his possession:, that Kam Mobun 

Chukerbuity. in the first instance presented to the t'olie'tor a 

tnmleeknamn, dated itdd of Ph-iyoon 12*23 B* S., under which he 

claimed the propertv for Anieenoodcen : hot tliat l)eing returned 

to iihn, he prepared tlie will, under whi -h tlie plaintiHs now claim 

the property. He objected to the validity of tli^ will, as Itasing 

been attested only bv per.soii8 of biw rank in society, wbereus, hatl 

Svfuonissa reiHy executed it during her lifetime, slie would have 

had it attested by respectable persons of her own r.tnk, and he 

urged tlie fact of a Hindoo being appointed executor lu the will of a 

Moosiim as a good rc.ison for setting it aside. He st.ited that 

the plainiiHs, in order to g ive (lie price of stamp paper, Imd rated 

tlie iakhtraj land too low : that the aiinii.al produce thereof was 

lo.oOO rupees, eiglilceii yci s proiluce ofwlu' li, 27,(»00 rupees, 

would make tlie .sum total of tlie claim upwards of .'t4,0i)0 riifiees, 

for winch siamp paper v.iliie 7.'>0 rupees siioubi be used, instead 

of [Utper value old) iiipees, on which ilie pl.iinl w:is WTiiten. 

'I'be plainiilis. in tliei! re)oinder. declared tiiat they bad rated * 
the produce of the Ixhhtrnj land as tliev found it.aiKi hied a copy 
of a security bond fnniisiied by tlie deteudaiit, when lie ublunied 
possession of the said iikhirnj land, wherein the animal firoduce 
tliere'd was estimatcil at ti2.') rupees, being even less than they 
had rated it at. They denied the previous gift of the i>roperly 
bv Kliyrooiiissa to Kuinmuroodeen. and urged the following 
reasons for presnining that lliu gift hatl never been made ; that 
Kliyruotti.-i»a and Syfoonissa in siicce<sion liuil nndislurbed pos¬ 
session of the propu!t:v for a period <»r upwards rd' thirty vears 
alter the alleged date of the gift: that none of the heirs of 
Kummnroodeen claimed the property in ((uestioti,* during titat 
period, ill right of succession to him, and that Ufsuroodeeu iii« 
siituling a suit against Nyfounissa for the recovery of the property 
in <|uestion. claimed it as the eStule of Kliyrooni.ssa, and on the 
death of Syfoonissa the defendant claimed *il>e same property, 
and obtained an order fur the entry of hts jiamc in the Cuilecior's 
books as heir to her; neither of them ciaiiniiig it in right of 
iniieiitaiice from Kuinmuroodeen. 'I'hey stated that Ainecnoodecn 
did not pretend to a right to the property by iiiheniaucc or 
adoption, but under a will, which it would be prove<l hud been 
dulv eseciited. and respectably witnessed ; and that they mttn- 
tione<l the fa t of his adoption merely for tiie purpose of account¬ 
ing for Syfoonissa having left her property to him, who was not 
connected with her by blood. They denied that llaiu Molnm 
Cimkerbutty had ever filed a tumleeknama before the Coilectoc^ 
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I8t5. ]gt, De these circumstances invalidate the gift to Kummuroo* 
deen, and was Khyroonissa authorized to grant the same property 
JVfuobinn- to Syfoonissa? 2nd, supposing the deed of gift executed in favour 
of Kuinmuroodeeii to be still valid, and Kliyroonissa to have had 
Kbtui sod authority to make the second gift to Syfuonissa, and the sur- 
ssoUier, r. viving relations of Kuminiiroodeen to have been Khyrooniosa his 
Movhum- grandmother, Syfoonissa his mother, and Wasiloodeen his uncle 
b«nroodire (half-brother of his father), who, among these three persons, are 
entitled to share in his estate, and in what proportions? and sup¬ 
posing Ufsuroodeen, another uncle by half blood of Kummuroodeen, 
to have also survived him, who, among these four persons, would 
take shares in hit property, and in wbrit proportions ? 

The law oflioers of the Court gave the rollowing answers : . 

Ist, *l he gift to Kummuroodeen is not affected by the circum¬ 
stances above stated, and Kbyroonissa had no authority to make 
the second gift of Mie same property to another: for she was a 
relation within the prohibited degree of Kummnroodeen: a pro- 
liibited relation cannnt retract a gift, or resume possession of 
pro[)erty given : nor can a donor retract a gift after the death of 
the donee. Henre the second gift of the property by Khyrootiissa, 

Syfoonissa, and the bequest thereof by the latter to Ameenoo- 
<icen. which depends on the validity of the said gift, are both 
invalid. Moreover wuscrut, or the act of bequeathing, is tumleek, 
or the establislinv-Mit of a proprictxry right, which has reference to 
a period substicpient to the death of iiie beipieiitlier. and what 
makes a will oidigutory is the use of the word no/set/o ** 1 have 
bc(|iie ilhed,” in the past tense, or some other word of a similar 
import. The will tiled in (his rase contuins no expression which 
ran he understood as establishing u proprietary right, or as con¬ 
veying tliescii-e of ** 1 have !>eqite:tttied,’' so that wusf.eui, or the 
act of beqiiC ithing, is not e-tablished. 

'2ml, If Ib'snroodecn snrviveil Ktimmiiroodeen, the property 
would lie divisible into three siiares, of which be, Wasiloodeeii 
and Syfoonissa would each take one If he did not siirvive him. 
M'asiioodeen would take two tliirds, and Svi'ouuissa one-third of 
the properly. , 

TIa* Court on this fufwn rejected the claim <»f the plaintiffs 
nader the will, wliich was ('onsidered invaird. as far as related to 
the property in (picstion. as resting on the iinalid gift of Kbyroo- 
lussa to Syfoonissa, and dismissed the suit with costs; declaring 
nt the same time that* Amcenomieen wa.s at liberty to sue as heir 
of Syfoonissa tinder the will for possession of any portion of the 
family property of Dmicroodeen to which his wi<low Syfoonissa 
w*as entitifd under a kaheen-nama whereby Buderuodeen matieover 
to her the whole of his property in lieu of dower. This do¬ 
cument was filed in this'case, but as the plaintdfs did not originally 
ple.'id it in support of their claim, the aiitlienticity thereof was 
not enquired into. 

An appeal was preferred from this decision by the plaintiffs to 
the f'ourt of Sudder Dewanny Adawint The pleas used by die 
parties in support of their claims were similar to those urged by 
them in the Provincial Court. Previously to deciding the case, a 
copy of the will executed by Syfoonissa was laid before the law 
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officers of the Court, with iiistnictions to answer the following 
<)Wstions: I St. was Syfoomssa, whether she hud heirs or not, au¬ 
thorized to bequeath the whole of her property by wilH ?nd, is the 
appointment by a mo< shm, of a person otiicr than a mo9slim, as 
executor to his will, corre* I (^r not!’ 3d, if incorrect does it inrali* 
date the will so as t » deprive the le^^atee of his claim to the 
properly *. < 1111 , it, by the Moohumiuudaii law, she was not autiio- 
nzed to alienate by wul the whole of her properly, what portion 
w it niight she bequeath ( and 5th, if she was nob authorized to 
bequeath the whole, is the will valid as far as relates to that part 
which she ha 1 power to bequeath, if it contains a bequest of the 
whole ? ^ 

The foliowiiig were the aiilwers given by*Ryud Hamid Oolla 
Kazee^ool Kooz.iut, and Abtias Ali and Ghoidain Sodbhun, Moof- 
tfes of the Court. Answer to question Ut, If Syfuouissa left no 
heirs, she WHS at liberty to be (iieath tiie wtioie^ofher property: 
i| she had heirs, the beqaiesi of one-third of the pro{>erty is valid ; 
the validity of the i>eque»t of more than one-third depends on iho 
consent ot the heirs of the testatrix. Answer to que.Htious 2iid 
and 3i|; ihough the uppointiueut of other thuii a moothm as exe- 
^tor to the will of a Mooslim is lawful, yet it is incumbent on the 
Knzee to eject hiin*fi-om being executor. 'I'he reason why the 
appointment, though not |»erfoctly correct, is 8ui«l to be legal, is 
l^'ause his official acts, as executor, are valid, until he he ejected 
by the Kazet. The appoiiitinent does not affect the^v.alidity of (he 
will as far as relates to the right of the legatee. Answer to ques¬ 
tions 4th and 5ih : even if Syfoonissa had no authority to bequeath 
more than one-thir.l of her property, which ile|)ends on her having 
been survived by he.rs, who have imt given tiicir consent to her 
alienation by will ot more tliaii one-tlnrd thereof, tliu validity of 
the will IS not affected, as far as leiatus lo the Itcquesl of oue-lhird, 
by her havirig entered therein the bequest (d* all lier property. 

On consideration of all the cin iiiiist.inces of tlie case, and the 
jutwa of xhbM law officers, the Cimit (present .1. H. llarington 
and C. Smith) came to the ftdiowmg decision. They were of 
opinion that KhyrooniMia never did give her estates to Knmmuroo- 
/^f'ginal deed of gift being forthcoming, and the copy 
thereof, filed by the respondent, m t being duly aulher.ticated, 
being insufficient to uphold the claim: that in asldition to the 
absence of positive proof of the gilt, the subsequent facts formed 
strong grounds for tite presuinption that no.sin h gift was ever 
made: lor had tlie estate beeft grunted and duly made over by 
Khyrof.uissa to her grandson, by a deed of gift, (for which act no 
necessity existed, as he, in the event of Jiis surviving her, would 
have succeeded to her property as next lieir.) the relations 'of his 
rather, who were his legal heirs, would nq^ bave refrained from 
claiming his property at his death : they would not have allowed 
the tioiior, after having given up the property, to Tesume posses¬ 
sion thereol. which by the Moohunnriudan law she had no right 
to 00 , nor would they liave failed to come forward, and object, as 
heirs of Kummuroodeen, to the second gift of the properly to 
yfoonissa: That the coniroul of Khyroonissa over the property 
was unliiDited, and her right to alienate it hy gift uudoubted| and 
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that it wai clearly eBtabliehed by evidence that ahe did make it 
over by deed of gift to Syfoonisaa* who liad possestion till her 
deathf so that the property in question must be considered a* the 
estate of Syfoonissa: that neither of the parties in the present 
action could maintain a claim thereto as the heirs of Syfoonissa, 
as Ameenoodeen was not connected with her by blood, and Kubee* 
roodean, being the eon of the half-brother of her deceased husband, 
was not entitled to a share in her estate by inheritance, such a 
connection being looked upon in the light of a stranger * that it 
was proved that Syfoonissa had taken Ameenoodeen into her house, 
while he was very young, and had brought him tip as her son, and 
being aware tbat he would not by inheritance take any portion of 
her property after her death, and actuated by a natural partiality 
for a person ^horo she had always looked upon as a son, executed 
the will in his favour, thereby securing to him possession of her 
property after her decease. As therefore the bequest by Syfoo- 
nissa of the whole of her estate in favour of Ameenoodeen bad 
been declared to be valid in the event of none of her heirs appear* 
ing to claim it, and as no heir had made his appearance, the 
Court passed a final judgment on the 30th of March 1825, revers* 
ing the decree of the Provincial Court of Dacca, and directing 
that the appellants should be put in possession of the landed 
property left by Syfoonissa, and that the pension formerly paid to 
her should be paid to them. They were informed that they were 
at liberty to sdk the respondent for the amount of the mesne pro¬ 
fits received by him during the time he had possession of the 
property. The costs in both Courts were made payable by the 
• respondent. 
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Tas WlDOWSof Raja ZoRAWuR SiNo (paupers). Appellaoti, ]bs>. 

ver$us —^ 

KOONWUR PERTEE SING, Respondent. tfist. 


THIS action was instituted in the rrov iiicial Court of Calcutta, 
on the 9th of February l8iG, by Mussummaut Jhaltoo Kooinan 
and Mussuinmaut Sabib Kooiuari, widows of Raja Zorawur Sin^, 
deceased, late zemtudar of pergunna Jiirria, one of tlie Juiip;ie 
estates in the district of the Jungh mektUi. to recover possession 
of the said estate from Eoonwur Pertee Sing, the brother of the 
deceased. * * 

The'plaintifl's stated, that by the cnslom of the f.tmily of<)ie ze> 
mindars of pergunna Jurria. and of the other jungle estates, the 
eldest son of the late iucuinbent takes the whole «state. the other 
sons receiving lands for Uteir support; and that in the event of the 
acmindar leaving no sou, his widows take the estate to the 
exclusion of his brothers; that in confiirinity wita this custom, 
Kanee Dussoo Munee took the estate of Nowaghur on the death 
of her husband. Raja Futteli Sing, eider brother of Raja Mohun 
Sing, father of Raja*Zorawtir Sing, their husband: and that on 
the death of R.'^ja Parusnath, seiiiindar of the same pergunna, 
his widow, R.inee Sobhha Munee, took his estate, aud being 
forcibly dispossessed liy Koonwur Pertee Sing, the brotlier of 
the deceased, sue.l him fur the recovery thereof, and obtained 
a decree lo her favour in the Zillah Court (which decree was 
confirnied by the ('alcutta Court of Appeal,) under wtiich she 
liad possession of the e&tate. That on tlie ileath of Haja Mohuti 
Sing, his eldest son, Raja Zorawur ^'ing. th.hr liusba'id, took tlie 
estate of pergunna Jnrna, and Koonwur Peitcc Sing the defendant, 
and 'Ihiakuor Sing, and Ram Sing, tae younger sons of liic de’eased, 
receixed lands for their »uppi>rt: that Raja /'rawur Sing, having 
no children, executed a dead of gift on the 9th of J^yt li. S., 
(lit'iof May 1813) in favour of the pluintill's, his second and 
thir<l wives, and reported Vtis act to the .ludge and Collector 
oi the district; that on the death of tlieir hutband. which occurred 
about nine mouths after, Hunee Snrroop Kooinari, his senior 
widow, previous to bcv'uming a .Suttee (on the ‘dOth'Aif /yA of the 
same year, correspoiuling with the 1st of February 1814,) made over 
the estate to them, in conforniiiv with the ktin#ri wrshes ^of (heir 
dec eased husband, and marked tbeni on the foreheads with a tetka 
(or type) in token of investiture, in the presence of many res¬ 
pectable |>ersons; that after they had •p.^rfurroed the fi^nerti 
obsequies of their husband, they reported bis death and their 
accession to the estate the Collector, niRl Htained possession 
thereof (and paid one instalment of the public .revenue), till 
Koonwur Pertee Sing endeavou:ed tu dispijs^ess Urem bv force; 
that on their application to site Judge, he proceeded to the spot 
and ordered the attachment of the estate through the Collector; 
that the Judge, after a summary ernpiiry into the rights of the 
parties, gave tlie defendant possession of the estate on his fur* 
Dishing security, leaving them to institute a regular suit for the 
recovery of their rights. They accordingly iustiluted the pieseuC 
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action for that purpose, laying their etiit at 7,^14 rupees, 4 anatr 
being three yearsi produce of the estate. They pleaded that their 
title was valid under tlie family custom, and that the deed of 
gdt did not create a new right, bnt merely confirmed the family 
ciistmi: and that regulation 10, 1800, provided for upholding 
the customs ui succesaiou in the Jungle estates. 

The defendant pleaded, that according to the family custom, 
on the deatla of a childless Raja, his eldest surviving brother 
would take his estate undivided, lo the exclusion of his widows, 
who are entitled only to maintenance from the estate; that the 
sauic custuiii, obtained in the estates of pergunuas Palamow, 
Pachete. and the other JiiD<^)e estates; and brought forward 
instances in^his family wherem the custom had been followed. 
He denied that the estate hud e\er gone by right of succession to 
• f'eniuie, the object of the custom being to preserve tiie estate 
in the family. He staled that the Haqees of Raja Futteh Sing 
and Haja Purusiiath took tlie estates they respectively held in tlie 
following inaiiiicr: Raja Futteh, knowing that on his death the 
whole (»f Ins estate A'ould goby luhoiitance to his nearest, to 
the csciusion of h s other heirs, made an urrangement for their 
mutual'-npport; he separated fiom the fatuily estate a six ana 
share, who h he c!ave to his brother Koonwnr Mendi Sing, and a 
four unu sh-ire, uhich he gave to his uncle Kounwiir Bi-hen Sing ; 
amt had the-^ shares re'.:i6tered in the Collector’s olhee in the 
name of thu^c persons, retaining in his own possession tlie re- 
iiminitig SIX aim share till his death, when, in conseipience of the 
special au'reement, his widow touk the said rese^^ed share. When 
Haja Purusn .th took tlie estate of his father, Koonwur I'ertee 
Miog his hi'Mher, received an assignment of land for his suppuit, 
ami hy accepting the Sitid assignment, viitually and actually 
p'siynerl his claim to the succession, so that on the death of 
Raja Parusnaih his widow, as his next heir, suc'ceeded to his estate, 
lie (ienied tlmt he, as stated by the plaintiHf's, liad received an 
ussignnieiit of land for his support on the accession of his brother, 
or that his bruiher executed a deed in favour of the pianitdl's. 
He staled that Itaja Muhiin Sing, being much disiatistie<l with 
the conduct of /.orawur .sing. Iiis cider ton. diKtnheriltid him. and 
made over the whole of h^s estate hy a deed of gift regularly 
executed to h'ln (defendant) hit younger sou, aud put him in pus- 
session ihereof dxiing his own lifetime, and that he managed 
it fitr the last ten years of his fiAher's life; that on his death, 
his wid<»\v (the mother of tiie defendant and his brother), previous 
Id sacnhi'iiig herself with his Ixxly* enlre.vted him (defendant) 
for tfie hoio'ur of the family, to allow the zemindaree to be re¬ 
gistered in the name of his eider brother; and that be, complying 
With her ciyiiig reipiest. instatled Zorawur ^ing as Raja, retaining 
huneverthe mauagement of the estate in his own hands; that 
ill the moi th of Ass<a 1*219 B. S., (August. September, 1812) 
H ija Zorawur Sing, m renembranct of former benetilH, proclaimed 
li m as Ins suci ess'T, aud put a turban on his head in the 
THerciit e ui many of the neighbouring zemindars, and requested 
him t>pr >vide for his wuiows alter his death; and Chat oo his 
dsalh, iUiiee Surroop KvOtuari, his elder widow, having iotissated 



CASES IN THE SUDDER DEWANNY ADAWLUT. 




her intention to burn with her hnsband^s oorp«e. installed hint I8f5« 
as Raja in the presence of the persons »ho had assembled on the ■ — - 
occasion. He denie i that the plaintiffii had ever possession ofThewj* 
the estate, and asserted that he had the uncontrolled matia^' 
ment thereof from the day on which his father gave him possession 
till it was att iched by unter of the Judge. Kooawer 

Tlie plaintiffs Kied an original hiltehnama, or deed of giR, PertM 
executed in their favour by Raja Zor.twur Sing, granting to them 
the whole oi h>s estate, a<id directing them to supply the defendant 
with food and raiment, date ! 0th Jej/t 1220. B. S. (2UtofMay 
181*5}: a puritmniM issue 1 by the Judge of the Zi^lah Court of 
the Jungle inchals, dated 2iui*of August 181^ (19th iSatt'Ma 1220 
B. Rnjj Z irawiir Sing, acknowledging the Veceipt of a 

)>etition from limi. rejioitinx his luiviiig granted his est itu to the 
plaiiitifTc, but iiifurming him th.it he should ha/e reported this 
uirciim>tan(e to the ( oUectnr and not to the Civil Court; and 
<ev(Tai other do(*iimeiit<. The delendaot filed copies of the 
oepositions of several of the zemindars of tiie Jungle estates, 
taken hy itie Judge on a form* r occasion, in order to prove the 
f-iistom of his family. Several witncs.^ei weie named by both 
parties and examtue<k Alter tlie whole of the pleadiiigs, do- 
ciinieiits. and depositions of the witueshes had been read, the 
Senior Judge (.1. R. Elphinstone), put a question to the pundit 
of his Court, with di ei’tiuns to give an answer'according lo 
the zhasU'T as current in the Western Provinces, as the family 
of the parlies were Rajpoots, who had formerly come from 
the Western Provtnees, and performed their reli/ious ceremonies 
according to t‘*e skastcr current in those provinces. The answer 
was in the following terms ; “ If a person dying leave three sons, 

and if his hereditary estate Ii.ive besn taken, according to tiie 
family custom, by his eldest son, the stid eldest son cannot, 
dnriu-: his li'ctimc, grant tlie said estate to hit second and third 
wilts, to the ex^'luMon of his elder Ranee and two broiheri. who 
are stdi aiire. If he have made such a gilt. It is not valid, and 
the right of itilieritance in the said estate is vested on the death 
of the donor in his two I r-ill cr*.** • 


After perusing the whole of Uic proceedings, the Senior Judge 
was of opinion that the plaintilfs hail faded to prove that the family 
cii&tutn provided for the estate of a chiiiile’^s Uaja going to hie 
widows, to the exclusion of hjs brothers; or Ahat their iiushaiid 
did really e'.ecnte a deed cf in their favour; observing, at the 
same time, that if the family custom were reaUy as stated by them, 
such deed would be loipcrfluous, and that j;t was highly improbable 
that he sh'iuld ha' e granted his estate to his second and* third 
widows, while his senior widow was aiivq, without giving any 
reason for omitting her name; and that tiie deed was invalid under 
tlie rjfuvuitha of the law officer. He observed tha^Raja Zorawur 
iSing had stated, in his deposition, taken on a former occasion by 
the Judge of the Ziliah Court (a copy of which was filed by the 
defendant), that on ihe death of a chiidlets Raja, his brother 
would, with the consent of hi-« Ranee, take the estate : and tihat 
it was proved hv the evidence, that the eider Ranee of Raja. 
Zorawur Sing, before she burned w^th the body of her buibaDd* 
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182 .>. did con»ent to tlie defendant taking tUe estate. He considered 

*-- llie right of the defendant to the estate cUaviy e8tabli«hed» and 

lh?wi> p:t»ged a decision in his favour, dismissing the claim of the 
Zon- plaintiffs; and ordered that tlie deiendant should supply them with 
H'UjJiHQg. r. food and raiment. 

Kdofiwur The plaintlH's being dissat'slied with tliU derision, appealed to 
P«n«s the Court of Sud(ier Uewaniiy Adawlnt ia Jvrmd pauperis. The ap- 
)>eal being admitted, they urged the tame pleas as they liad brought 
furwanl in th*e Provincial Court. In order to account fur the 
omission in the deed ufiritt of the name of Ranee Surroop Kooinari, 
they stated, that having formed an intention of not surviving her 
husband, she donmupneated her iii^eniion to him, so that it was 
unnecess.ti y for him to provide for her, and that he might have 
feureti that if he sernred to her any property, she might have 
l>eun templed to forego her resolution. They pleaded that the 
depohition of theif liusbaiiit could not be construed into an admis> 
sioii of the respondent's right to the estate,' and that even if Ranee 
.Stirroop Kooinnri did actually give her consent to his accession 
to the estate (which consent they asserted had never been given), 
to make his claim valid, their consent also would be neces¬ 
sary ; on the plea that the term ** consent of ^he Hanee" presumed 
that there was but one. 'I'bey also objecteil to the vyunustka, 
us having been given according to the law current in Hindoustan, 
wliureas the family had resided in Demgal fur upwards of two 
centuries, and had cunftirmed to the shuster current in Bengal. 

'Die icspondent repeate<i (he pleas before urged in support of 
his claim; and in unt^wer to the new pleas bvongiit forward by the 
appellants, he stated, that he had obtained the consent of the 
puat rtiHCC, or senior wiiiuw of his dci e iscd brother, and that her 
consent was suflii'ient. Hu objected to the application of the 
i^engiil skasier lo this case, pleading that liic estate was situate in 
a )>.ii't of the country which had formerly been considered part of 
the Province of Debar, where the Bengal shaster was not received. 

'Die c;is«' came on before the Second Judge (C. Smith). After 
pcruMii^ the whole of the proceedings, he observed, that, he was 
Halished with the proof^addneed by the appellants in support of the 
funiiy ensttom pleaded by them: that only one instance had been 
aodiicud in which a brother of the deceased Itaja had taken the 
ostntu : VI/.. when on the death of Raja Inder Sing, who left no 
Icgiiimate son, Tej Sing, an illegiiiinaie son. having taken posses¬ 
sion of the estate, was dispossessed, and slain by Jeswunt Sing, 
the brother of the deceased Raja: and that there was no proof 
that .leswunt Sing did'not obluin the consent of the Ranees; and 
even i^ he did not obtain llieir consent, this appeal to the sword 
could not be brought forward us a precedent in favour of the 
respondents in opposition to the will of the appellants: that on 
the contrary, ti^o instances had occurred in which the Ranees of a 
deceased zemindar had obtained possession of their husband's 
laniit under decisions given against the claim of brothers. He 
was of opinion, that there was ample proof that the appellants were 
entitled to the estate under the family custom, and that the deed of 
gift produced by them was executed in their favour by their hus¬ 
band : that the pre-existence of the right did not invalidate 
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tha deed, nor could the validity thereof bo affected by the 
rffuvustka of the law oiBoerof the Provincial Court, inumucb 
at regulation 10, 1800, provided for the decision of cases of 
disputed succession in the Junpte estates, according U» the 
i-ustotn of the families, and not by the genera) rule of the 
Hindoo law: that it was proved by certain proceedings held by 
the Court of Sudder Uewanny Adawiul in A. D. 1813. that a 
niistinderstaniling existed between Raja/orawar Sipg and the res*- 
jiondeut his brother, the latter allempting (though without success) 
to prove the former to he in a state of mental derangemeot, so that 
little prohahility existed of his having any intention that the re8> 
poiident should take his estate after hts degth : tnat it was clearly 
proved hv the evidence of the witnesses named hy«the appellants, 
mat Ranee Suroop Ko<>mari, before she burned with her husband’s 
corpse, matked the appellants on the forehead with the teeka^ 
and tiioiigh one witness, named by both parties, deposed (hat she 
also marked the respoirdent, this did not aflert the case; it was not 
in lier power to grant the estate away from the appellants, con> 
trary to the wishes of her husband ; nor could both parties partici¬ 
pate therein, as it was an undivided e^rtate, not subject to partition. 
He considered the pmission of the name of the elder widow of 
Znrawur Sing satisfactorily aci ounted for by the supposition that 
her husband might have feared that she would retract her intention 
of burning with hit body, if she were provided«for at his death. 
On consideration of these circumstances, he recorded his opinion, 
that the decision of (he Provincial Court should be reversed, and 
that the appellants should be put in possession of the estate, ani} 
that they shouid provide for the main(enance of the respondent ; 
and ordered that the suit should lie over for the opinion of another 
Judge. 

The Officiating Chief Judge (J. H. Harington), who next took 
up (he case, was of ooioion on perusal of the documents and 
evidence, that the zetitiiiduree in question was one of (hose which 
itad always been held by the chief male heir, the remaining heirs 
receiving only food and raiment, and that it never had been 
taken by a Raneu or other female. Ue did not consider the 
evidence sufficient to authenticate the execution of the deed, and 
observed, that the following facts afforded slrpng grounds for 
presuming that the deed was not really executed by him : the esta¬ 
blished fact of the Raja having been, for ^me time before his 
death, affected with palsy and incapable of executing a deed : 
the estate having continued in the Cipliector’s books in the 
Raja's name till the day of his death ; and the omission of the 
name of the eider Kanec, without an/ cause being assigned for 
such omission. He therefore recordeil his opinion that the decision 
of the Provincial Court in favour of the* respondent, should be 
confirmed. As this opinion did not agree with that of the Second 
Judge, he ordered that the case should go before a Third Judge. 

The Fifth Judge (W. B. Martin; was of opinion, chat it was 
clearly proved that, according to the custom of the family of the 
zemindars of perganna Jurria, the estate had always gone to the 
chief male heir, to the exclusion of the other members of the family, 
and that the family custom should be upheld, under the provisions 
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of regulation 10, 1800. He therefore, in concurrence with the 
opinion of the Officiating Chief Judge, pasted a final decision 
confirming the decision of the Provincial Court, and dismissing 
the apf eal u itb costs, payable by the appellants, in case it should 
appear tfubseqiiently that they were, or should become, possessed 
of property. 


IBM. 


3d. 


MUSSUMWAUT MAHRANEE (Widow) and CHOWLAI 
CHOWDRY,(Son of Goonoo Peksiiad Ciiowdry, alia$ 
Nuttoo.Chowdry, deceased), Appellants, 


versus 


BENEE PERSHAD R.4I (Son of Siieo Pershad Chowdry), 

Respondent. 

riitimto A SUIT was instituted on the 24th of May 1804, in the Zillah 
oran*"ii*Ht^ Court of Bhaugiilpoor, hy the appellants, the ‘vidow and son of 
5»"u*jj*|'**** Onoroo Pershad Chowdry, against Benee Pershad Rai, ton of 
BliHUL'tii- Sheo Pershad Chowdry and Roop Nurain, sf.rberokar, appointid 
puordtt- to the charge of'tlie estate by the Court of Wards, t » iibtiiii pos- 
sllowrd, on session of a moiety of talnok Soondbehari, talook Suieemp or, 
situated iu Tiippa I>akhil Konrij. Ziiiah Hhaugiilpoor. the 
bad alwd estate of Roodermiiii Chowdry, (he father of .Sheo Pershad and 
(ifTolred . Ctooroo Pershad. The claim was resisted by the defendants on 
tlif<4(U-ti the p'ei that the estate had invariably descended entire to the 
iica^M eldest >on, and that Slieodial, son of Juogui Chowdry, brother of 
liMrnfthe Hoodennuti. having formerly siie l Shco Pershad for a moiety of 
the estate, a de<’ree was passed bv the Court of Sndder Dewannv 
|iro|>rit-tcir, Ailawhit, on the 21 si of February 1793, awarding the entire 
Ill'll'bring to Sheo Pershad. and direrting him to supply his brother 

entitled (^>oron Pershad, and the claimant Sheodiai, with food and 
mrn ly to raimcMtt. 1'he Ai'tittg ZiKuh Judge (J. W. Latng) considered the 
food «ad cogtiizanre of tiie ^uit barred l>y ttie said decree, and accordingly 
l>om*ilic dismissed the claisi on the lOih of .lunc I807. This decision was 
rnuto. confirmed on the I6(h of January I809, by the Provincial Court of 
Moorshedahad (present J. Pattle. Senior Judge, and E. l.'Rstrange, 
Third Judge). An appeal having been preferred from the!«e deci* 
sions to the Stidder bew&niiv Adawlut, that Court did not think 
the de<-ree pas.<ied by (he ('^ourt on the '2Ist of February I793, 
conclusive against the claim of (he piaintifiTs, as neither they nor 
Gooroo Pershad were p.'^rties in (he suit, and were not heard in 
support of their claims. An onier was therefore passed on the 
13th of December 1813, (present H. Colebrooke. and J. Fombelle) 
reversing the decisioiis of the Zillah and Provincial Courts, and 
directing the Provincial Court of Moorshedabad (the amount l^ing 
such as to render the suit cognisable by that Court, under regula¬ 
tion 13, 1806) to receive the suit, and to investigate the claim of 
the platndfTs. 

The plaintiila accordingly instituted the preeeot action on tho 
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28lh of February 18U, to recover a moiety of the aaid eatate from 
Bdiiee Perehati Rai, who by the death of hi> father, asd Uie retno« ' 

vai of the ttilfcrakary had (loaaeeatuo of the whole theieof. laying 
their action at 7,000 rupees, the annual produce of the (*'oiety ^' 

claimed. They stated that on the death of Roodertnun Chuwdry, chuwiei 
hi< laits Sheo Persliad and Oouroo Pershad had joint poieessioo Chow* ^ 
of tite estate ; the name of 6heo Pershad, the elder brotho’, being 
legisteied i<i the Collector's ret'ordu according to cMt».tuin ('*hicb 
fact they pleaded did not affect their claim), and ihessed together 
till the death of the latter in 1209, B. S., when the piuintiH's con¬ 
tinued to mess with Sheo Pershad; that Siteo Pershad hecumiiig 
insane, the estate was attai^ied by the Court of Wards und put 
under chaige of u serbtrukut^ who luauageJ it during the life-time 
of Sheo Pershad. and that on the death of Sheo Pershad, when it 
was delivered over to Benee Pershad, liis eon, that they continued 
tu leside uiih Beuee Pershad, till tiie month oT Cheyt 1212, F. S. 
when he tuned iheih out of the tannly dwelliug-houee, and 
depiued them of their share of tiie profits of the estate. 1'iiey 
thercfoie iiistitiited tiie present action to obtain posse^siun of a 
moiety of the estate in itghr. < f Gooroo Pershad. 

*l'he irefundant j^tated that the estate in question was one of 
thxbe which, not being divisible among the heiis, devolve* entiie on 
the eldest son or next iieir of the deceased : that it was acquiied 
by Ins ancevinr Mud Soodun Chowdry (o), on.whose death tl 
devolved on his only sun Kuirun Chowdry; after whom it was 
successively taken by Nuroinm, Dcena Nath and Keeiioo Ram 
I h»wdry, the younger branches receiving only food and raiment: 
that on the de.ith of Keenoo Ram Chowdry without issue, UdiiT 
Chowdry and ,lorawun Chowdry having both demised, Hoodur 
Mun, the eldest s ni of the latter, took the entire estate, Jougui 
Chowdry receiving maintenance llierefrom, iii oonforiuity with the 
family cu»toin; that on the death of Hoodur Mun, Sheo Pershad, 
his eldest ton, took the entire estate, and enjoyed it during his life, 
and that as he was also dead, he. the dofeiidiint, was entitled in like 
maoiKTto take it. the other braiu hes of the family being eiUttled 
only tn claim maintenance from him : th§l Sheodial Chuwdry, the 
sonofJoogiil C howdry, liaving formerly sued Sheo Pershad in 
the Zdlah Court for a moiety of the estate, obtained a decree on 
the lOih of Novemirer 1791, awarding to him the moiety claimed; 
and declaring liiat tite other moiety shoujd be equally divided 
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between Siteo Wrahad and Gooroo Pcrshad, the sons of Roodur 
Mun, but that this det-ree was reversed by the Sudder Dewannj 
Adawlnion ihe 2l8t of February 1793, when that Court decided 
that 5heo Perahad, as chief of the family, should take the entire 
estate, and that he should, according to the family custom, supply 
Gooroo Pershad and Sheodiai with food and raiment; that 
Gooroo Pershad had received from Sheo Pershad the monthly 
sum of 10 rupees fur his N-ipport, under the said decree: and that 
he had of his own accord separated himself from Sheo Pershad, 
and removed with his family to another dwelling, in which he 
lived till the dav of his death He also slated, that previously 
to tiie birth of Sheodial, Joogul Ghowdry having no children, 
adopted Guuroo Pershad, with the consent of his brotlier Roodur 
Mun, so that Gooroo Pershad had no claim to share in the estate 
of Roodur Mull, even if it were divisible, or to receive maintenance 
as his son ; as by the Hindoo law an adopted son becomes to all 
intents and purposes, the son of his adoptive father, and Is excluded 
frum the property of his natural father. 

Tiie plaiutid's denied that Gooroo Pershad had been adopted by 
Joiigul Chowdry, or that he had ever received maiutenaace fioni 
Sheo Pershad, and pleaded that as neithei; they nor Gooroo 
Perahjd had hud mi opportunity of urging their claims, the 
ilectsion of the Sudder Uewanny Adawlut, before alluded to, 
was no bar to the cognizance of the suit. 

The Proviiicidl Court, on fierusal of the decree of the Sudder 
Hewunny Adawlut of the2lBiur February 1793, observed, ihat 

was laid down In that decree that Sheo Pershad, as the principal 
heir, was, under the family custom, entitled to the whole estate,and 
lliat the other members of the family were entitlud only to receive 
inainicnance; and that ihe |)Oint at issue in this case being pre¬ 
cisely the same, the leiuvustigation of the claim was in direct 
opposition to the provisions of seciiou IG, regulation 3, 1793. 
'Ihe Court, llierefore, considering the said deciee conclusive in 
favour of the defendant, dismissed the claim of the plaintiffs on 
the of November IHIti, Icuving tlieni the option of suing 
the defendant, if they •thought pio{ier, for muiuleiiance under 
the above de'ice. 

The plhiiitin's being dissatisfied with this decision, apjiealc I to 
the (/ouit of Sudder Dewunny Adawlut. 'I hc pleas urged by ti»e 
parties in supfiort of iheir rvsi>ectiv^ claims were similar to those 
uiged in the Provincial Cuurt. The Court, alter perusing the 
proceedings of the Provincial Court, and the pleadings hied hcfbie 
them, observed that the Provincial Court had not investigaieil 
the case, as required by the orders of the Court of the i(>ih of 
January 1809. Thef ^therefore directed the Provincial Court 
to receive the documents whielt the parlies might wUh to file, and 
to examine any r»ituesses they might produce in support of their 
respective claims, and to transmit their proceedings when com¬ 
pleted to the i'ourt. Seveial witnesses having been examined 
under the above order, the Provincial Court transmitted their 
depositions, together with the documents filed by the parties, to 
the Sudder Uewnnny Adawlut. The appellants filed copies of two 
decrees of the Sudder Dewauny Adawlut, one dated the 14th of 
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F^rutr^ 1799, in tb« case of OuUnamen Slag, appellant, verxm 19$S*. 
Ajaet Sing and othera, respondenu, in which eaee the Sudder " ■ ■ ■■ 

Dewanny Adawlul decreed the partition among the heiis of an MaMom- 
estate tiiaaied in Zillaii Bhaugnipoor, w hirh the ap{>ellant declared “****< 
hl3 always gone to the elder bram h to the eiclusion of 
other heirs, who were state 1 only to be entiiled to leceive main chowtiry.r.. 
tenance therefrom (vide vol. I, page 20) tlie other dated 2»th of iitmev 1>r.‘ 
July 1813, in the case ol Sham Singh, appellant, t-ersas thad lUh 
•eiiiesattt Umraotee, on the part of Kalee Stir Sfiig. a minor, 
respondent, on whh'ii a judgment was passed in favour of the 
appellant for the moiety of an estate tn Dhaugulpoor, which the 
respondent etaied had ^en giv^n by tiie grandtaihe^of tlie partiee 
to his,eldest, to the exclnsiun of his youngiTr son vol. 11, 

page 74.) The respondent Hied suteial receipts exe-uieti by 
Gooroo Pershad, in acknowledgment of his having received 
from Sheo Pershad sums of money at did'ereift limes in lieu of 
food and laiment. 

The case wa^ Hist taken up by the Fifth Judge (W*. 5. Martin). 

He observed, that the talouks in (juestion were acknowledged hy 
both parties to be the esUle of Rooder Mun Chowdrv, the deceased 
ancestor. He did not consnier the proof adduced by the resfmiM^eitt 
sufiicieiit to estnblisi *the fact of the estate being one of those whicli 
go to the eldest son (or nearest heir) to the exclusion of the oilier 
heirs, nor dtd he consider the fact of Sheo Perahai^’s name being 
entered in the Collector's books, witboui any uieuiiun being made 
of Gooroo Pershad, as at all afl'ecting Uie I’la^in. He therefore 
recorded his opinion that the decision of the Piovtnciul Court of 
Moorshedabad of the 18th of November 18l(), stionid be reversed, " 
and that (he estate should be divided between the putties in equal 
portiun<i. 

Ihe Second Judge (C. Smith), did not concur in this opinion. 

He oliserved, that there was no unalogv between (his case and a 
case dei tded by him in concunence with the opinion of the Fifth 
Judge, on the 2nd of Aprd 1825, in which lienee Pershad Rui was 
appellant and Mussummaut Mahrauee and Chowlai t'howdry were 
res^Miiidents: the laniis whicii were the ^a(l^e of action in the 
latter case not being hereditary, but purchased by Rooder Mun, 
and consequently not aH'ected hy ihe decisi-m of the Suddar 
Hewanny .Adawlut of the 21 si of February 179-1; whereas the estate, 
contested in tie present action, was am estrel and hereditary. He 
was ol opinion that the dccieeaTof the /illah an*! Provincial Courts 
passed in the suit formerly insiituied, and which were reversed 
by the Court's order of the 13th of Dec ember 1813. were corre« t; 
as the decree of the Sudder Dewanny Adawlut of ih^ 21 si 
of February 1793, which farmed the gr'Mind of those deoees, 
had awarded the entire estate to Sheo Pefsllad, on proof of the 
family custom pleaded by the rtspundent; that* even with re¬ 
ference to regulation 11, 1793, the claim of the heirs of Gooroo 
Pershad was untenable, as it was enacied by section 2, of that 
regulation, that the estates of all zemindars dying afier the 
1st of July 1794 (20th Assor 1201 B. S.', should be divided 
among their heirs; that it was clearly proved that Sheo Pers|ia<l 
had possession of the entire estate under the above decree of tha 
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Suchlcr Dewanny Adawlut previous to the date fixed for the 
operaiion of that regulation, and held it till his death in 12i5 
F. S., whet) the re«ipnndeot. as his heir, was entitled to the estate; 
neither Gooroo Persbad, nor his heirs, who were not the heirs of 
Sheo Pershad. having any claim thereto, though had Sheo Pershad 
left more than one son, the sons might, under the regulation 
quoted, have had a claim. He therefore recorded it as his opinion 
that the decision ol' the Provincial Court of the 1 8th of December 
18l(). should be cotrfirmed, and the claim of the apfiellaats 
dismissed. 

The case yas next taken up hy the Officiating Judge (H. 
Shakvspear). He W'/is of opinion Shat the decision of the Court 
of liK* !fd oP February 1793, (corresponding with tlie 24th. Magk 
1199 b. S,.) barred the cognizance of the claim of the heirs of 
(>r»oroo Pershad^ as the right of Gooroo Pershad appeared to 
have been investigated, as well as that of Sheo Dyal, and that as 
Gooroo Pershad survived the decision upwards of eight years, 
lit-having died in 1209 B. S., without having brought forward 
any claim to the estate, and hud received maintenance from Sheo 
Pershad, there was every reason to believe that he acquiesced in 
tile justice thereof. Fur this and other re^ons detailed in his 
roobukaree, he was of opinion that the appellant’s claim to the 
estate was maintainable. He, therefore, in concurrence with the 
opinion of thc*Second Judge, passed a final judgment, confirming 
the decree passed by the Provincial Court, on the 18th of No* 
veniber 181(i, and dismissing the claim of the appellants with 
costs. 
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JUG MOHUN MOKERJEE and GOPEE MOHUN 
MOKERJEE. AfpclUuti, 

versus 

PUNCHANUND CHATI t-RJEE and MUSSUMMAUT 
SUDHAMA DIBEA (Widow orR^iivR CiuKO 
CiUTTEKjF.K, cleceaseJ), Rt!«poudeiiU. 


1835. 


Jaae fFtli* 


THIEtuiiwat instituted in ihe Zillah Court of Hoogiily on the 
fOth of September 1815, by the appeliauts, to recover from 
Pttoebanund Clutlerjea and Eshur Cband Cliatterjee, possession 
of 35 beegas, 40 biswas of ^irmouter land^ siuftte in iiiouzas 
Dadpoor, Kumalpoor and Bujias, pergunnaii Sal^empoor, and 
mouza Kookiisputir in pergunnab Hater Kandeb, and a moiety 
of Puttee Shab Ram, an assessed talook; laying tbeir suit at 773 
rupees. * 

The following is a sketch of tbe family of the parties: 

KOOSPL CHAM) CHATTKaiKK. 

b'ft b' irn, n widow, Maiiick 't'tiakoTsyn 
(who Aur%'iv<*d her itouH)i 
. aud t«'o Hons. 


Tan Cband Cbattirji'o, 

Irft a widow, Mukkuid* 
maul Shuahor Mookof, 

(who survived her duugbier) 
and a daughter, 

Musnummaui (ioiuk Munce, 
left twu sons, 


Nemai ('hand 
lerjee, left heir, 
uiie suA, 

I 

Boeo l)huT Chatterji-e, 
left twu suns. 


The estate 
of a Hindoo 
awarded 
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dau,ihU‘r, 
in }irrfer- 
eu< e to 
(he grt|nd« 
aoiis hy « 
lineal ^ 
descent in 
the.iiiHle 
line of his 
full brother. 
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Alokerfi'e, 

likiuLid. 
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Mukeijee, 
iduintid^ 


PiinvhanuTid 

liiattcrjee. 

delcuduut. 


KMliiinii.ind 

Chaiterj.-p, 

dcfviidaut. 


'I'be plaintiff's staled tliat Kooau) ('hand Cbatterfee, (be gi'u.it> 
grandfather of tlie p.irties, left (<• bis two sons, Tara Cband and 
Nemai C'haud, bis property, consisiing of 93 lieegus of Hirinootcr 
land ill the villages aforesaid, and Puttee Shab Kaitipuor, and (bat 
tlie brothers held the property in common: that on tbe>r deaths in 
11()9 and 1177, D. S., the said pro|>ertv devolved in ^(pial shares on 
Oulukmnnee, their mother, tlie danghter of the funner, and Boee 
Uhiir, the Son of the latter: that their mother dj^'iiijf in 1197 B. S. 
left them minors, on which Boee Dhiir took ciiarge or'lhe wdiole 
property : that the defendants, bis sons, having taken it on tbeir 
father's deaib. refused to admit them to participate therein : tuev 
therefore, baling come of a^e, instituted tlifs suit to recover, imri;£ht 
of inheritance from Tara Chand, posHessiun of .a moiety of Puttee 
Shab Rampoor. and 35 beegas, 4U biswas of lahhirnj land, lieiug 
the moiety of the lakhirnj land of Koosiil CImiid, alter dcciin-tiiig 
11 beega8,6 biswas, which Boee Dhur bad given up to then tnatKr> 
nal grandmother for her support, anU to wUicb tiiey succeeueU 
on her de.ith. 

'I'he (ie'endants stated, that the property in rjuestion was not the 
estate of Koostil Cband, but the ifrcd/itiM of Mussummaiit Manick 
Ihakurayn, bis wife : aud that she, on the death of her two suite^ 
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gave the nhoie of Oie said property to Boee Dhur, her grandson, 
from wh'mt it came by iiil«eritance to them. 1’liey denied the right 
of iiie plaiiittiT to sitare in the suid i^ridAun, as their right thereto 
was barred by the fact of their maternal grandfather having died 
iltiring the lifetime of his mother. They also stated, that disputes 
luivijig arisen between Manick Thakorayn and Mussummaut 
Shiislioe Muokee, the widow of 1'ara Chand. and maternal grand- 
iiiother of the^ plaintiffs, the latter left the family dwelling, and 
live i in a separate house with her daughter: hut (hat Bo^ Dbur, 
withfH't the knowledge of the Thakc'rayn, gave tu her 11 beegas 6 
\>iHw:ts of land for her support; and that she executed a deed 
rc Miqnisliiiig all cl^im to the rests:>f the property, to which deed 
ttic plaiiitidV duginol)nti, put his signature as an aUestiog 
witness. 


After cxaminins; the witnes^tes of the parties, and considering 
tiieir evidence im*d the documents filed, the Zillah Judge was of 
opiotoii, that it was clearly and satisfactorily proved, that Rutunieur 
Aliijmood.ar, having given his dau;>hter Manick 'lhakorayit iii 
marriage to Koosiil Ciiarnl Chatterjee, a.Koolin bramin. gave Idm 
the contested pruf-eity tor his support, and that after his death, 
Ins two sions, Tara Cliaiu) and Nenmi ('h^aml, the grandfather 
«di»e parties, iiud possession thereof: that after the death of 
tliese persons ;.Uo, Koee Dhnr, the son of Nemai Cband, took 
pos>cssuiri of.iiic whole <»f the properly, and gave 11 beegas 6 
bi^wciA ol latnl.and some inoiiev to Shiishee Mo(>kee and Goluk 
Munce, the wi«low and tiauiihter of Taru C'hand, for their support; 
]iroin’hing to *leliver up to the plaintiffs, on their coming of age, 
liie >haie of the prop^ity which had belonged to Tara Chand, 
the r mother^ tmber. He was of opinion, that the defendatits had 
t'ddlv faded to prove that the land in question had been received 
by \lanik I hak«>r.iyn a« as their witnesses were persons 

ol no respect ib’hty. and, n oreover, gave inerelv liearsav evidence. 
He rejet ted tlie farigkhuttee produce i by tlie defendants, as 
having been executed hv .'^hushee Mookee. as unproved and 
improhahle; observing, that it was improbable ttiat if Shushee 
Mookee had any riept to the said property, she should have 
resigneil it to the lather of the <lefendant8, thereby depriving her 
daughter and jier daughter’s sons thereof: or if sUi had no riglit 
theret'i. that boee Dlmr would have thought it necessary to have 
taken such a deed^from her. For these reasons he passed a decision 
in favnur (d ii.e plaintifls, on the 2bth of March 1818, awarding to 
(hem p<is4ession of tl^e pio{>erty claimed by them. 'I he costs were 
charged to the « efendants. 


lii« dcleudaiits appealed to the Provincial Court of Calcutta. 
Eshur Chaud tieiuiHiig, no heir appeared to carry on the appeal 
on his behalf. That Court having consulted their pundit, received 
the following vyuuust/m: “ If Riitumsur gavehis daughter, Manick 
T hakorayn, tu marriage to Koosiil Chand, a Koolin bramin, aud if 
the saui Ruititosiir, ins wife, and son, gave land to the said 
imrried tlaugliter: and two sons. Tara Chaud and Nemai Chand, 
Were boro ii Kousul Chand by the said daughter, and if these 
sous died, leaving heirs Bote Dbur, son of Nemai Chand, and 
Goluk Muuee, 11.e daugiiter of Tara Chand : and these two pertous 
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alto died leaving heirs, Punchanund and £^hur Chand, tone of i8t5. 
Boee Dliur; ai»» Jng Mohun an«i Oo|>ee Mohun« eone of Goluk ' " 

IMufiee t ai'd »f Koo«ut Chaad died before bit wife Manick TUa- 
korayii; then will the talookt anil property of Manick Thakorayn, 
given to her by her father, go to the appellants, the sows of Uoee 
Dtiur- 'Mie retpondenta, tite granUsont by a daughter of Tara chaausd. 
Ciiand will take no sliare. This vyuvu^fha is according to the Chrfweri** 
Dayabhagd.'* i'he Court being of opinion that there was no proof other*- 
in the pruceedinga of the Ziilah Court, that Kooaui*Chand acquired 
the property in question, but that the statement of the appellants 
was proved to be correct, passed a decision on the 14th of April 
1821, under the vyuvttstha of their pundi^^, reversing the decision 
of the Zillah Judge, and dismissing the claim of Jthe respondents 
with costs. 

The respondents (original plaintiffs) having petitioned the Court 
of Suclder Dewanny Auawlut for a special appeal, the Court un<ler 
all the circumstances \>f the case, thought fit to admit the appeal. 

Tlie respoiuients did not appear to defend the appeal. 

After perusing the whole of the proceedings, the Second Judge 
(C. Smith) was of opinion, with the Zillah Judge, that the property 
In qiieAtioii was th^ estate of Koosul Chand Chatierjee, a Koolin 
bramin. and not the stridhnn of Mani«-k Thakorayn, his wife. 

He rherefore put a question to the Hindoo law officers of the 
Court, to which they gave the following answers: “If Koosul 
Chand died leaving as heirs two suns. Tara Chand and Neinai 
Chand; and Nemai Chand died leaving one son, lioee Uhur, who 
dying left two sons, Piinchanuiid and Eshur Chand ; and if, in 
like manner also, 'I'ara Chand dying left his widow, Sluishfe 
Mookee. and u daughter, Goluk Muiiee, and ^hu8hee Mookee 
dying left two grandsons, viz. Jug Mohun Mokerjee and Gopee 
Mohitn Mokeree, the sons of Goluk Munee, then the said Jug 
Mohun and tiopee Mohun, the srandsotis by a daughter of 
Tara i hand, are tlie heirs of the half of the property of Koosul 
Chand. of winch 'I'ara C'hand wa< he r; and while such grandsons 
of Tara I 'imod are alive, the sotis of the son of his brother are not 
heirs t > ins pro|>erty.*’ 'I'he Second ^udge, acror<ling to this 
vyiivvstha. recorded it as his opinion, that the appellants were 
entitled to possession of the moiety of the p^ruperty of Koosul 
Chand, as tl>e gr.tndsons of 'I’ara Chand, and the Olheiatittg 
Judge (C. r. Sealvj, concurring in the opinion, passed a final 
jutlgmeut on ttie 27ih of J/itie 1825, reversing the deidston of the 
Froviiicial Court of Calcutta, and confirming that of the Zillah 
Judge of Hooglily, which awarded to the appellants the property 
claimed by them. * • 

The costs were charged to the respondents. 
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i8i5. NUNDRAM and others, (Heirs of Ram Sunhtk Pavdb),. 

- Appellants, 

June 301 I 1 . versus 

KASHEE PANDE and others, Respondents. 

risimto THIS suit was instituted by Ram Sunhye Pande, in the Zillah 
thw io Court of Behar, on the 5th of August 1812, in formd pauperU, 
iiirt Makt- against Kashee f’ande, Jugunnath Pande and Sungum Pande, to 

right to share in a certain 6tr/, called Birt Mahabrah* 
arTvicw ' consisting of fees receivable by the defendants and 

ofjudg- himself for the*performance of cerytin religious ceremonies in 

mcnt ad- certain villages, of zilllih Behar; and to recover from them^the 
Mc*count°of his share. Tlie suit was laid at 4,735 rupees. 

a^ftMnpi(;ion ’^his birt consisted of the fees received by a certain description 
ihavthe brahmins, called ^akabralimint, who ofBciate at the ceremonies 
rundit.oo performed on the eleventh day after the death of a Hindoo. The 

stated, that the right of officiating as Mahabrahmint in 
in.'^i.'^Krnar villages mentioned in his plaint, belonged to Cheytun Pande, 
wHK tile talher of Kashee Pande and Sungnm Pande, and Pullnt 
«U‘iuU'd. i’amiu; and that the fees arising from tltat duty were divided in 

i'T.lihr tu anas to Pullut PandeJ and eight anas to 

imlun-llim Pande; that Pullut Pande, having no son, adopted him 

o« fjivr n (the piaiiitifT), tiie second son of Byja Tewaree ins hrotlier-in-iaw, 
fjivnurabir and in 1185 h. and in 1195 F. S. made over to him, by a deed 
"juri/iii.- gift, the whole of his property, real and personal; that he had 
fMuriiiK ' of the share of the birt whicli belonged to his adoptive 

Uia« hi'< fSthei, till 1;J09 F. S., when tl>e defendants, who had 

«x|Ki«iiion succeeded theij father, dispossessed him; that lie instituted a suit 
v*h‘‘** 5^’?**“ t*'® ^‘•‘ah Court, which was dismissed hy the 

the l*Hh of November 1809; but that the Judge, 
incnt wtts reversing the decision of the Register, nonsuited him on account 
toufinoed. of some infumuility, thus leaving him the option of instituting a 
fresh action; that as, therefore, Pullnt Pande had died in 1216 
F.!).,uud llie defendants still retained possession of the whole 
birtf and cx< luded him from pai tK ipating in the profits thereof, 
he instituted this suit to prove his riglrl to participate in the pro¬ 
fits, as an cipial sharer with the defendants; to compel them to 
admit him to a |l!irticiputiun, and to recover the amount of fees 
of wliich lie had been unjustly deprived. 

The defendants deified the'aduptioi\ of llie plaintiff by Pullut 
Pande, and the fact of his ever having participated in tlie birt. 

'I hey pleaded, that the Adoption, if made, could not hold good 
in the H^indoo law, as tht> plaintiff, being the only son of lug 
father Byja Tewaree, was not capable of being adopted, and that 
Pullut Pande had adopted Sungum Pande, one of the defendants. 
They also denied ^^le execution of the deed of gift pleaded by the 
plaintiff, and alleged that, according to the Hindoo law, the birt, 
being j<»int and undivided, was not cap.able of alienation by gift or 
otherwise. ® 

Ihe Officiating Zillah Judge, after perusing all the pleadiogt 
and dociiiiitiiits filed by the parties, was of opinion, that it was 
proved that Pullut Pande and Cheytun Pande were owu brothers. 
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■Dd had possession in equal proportions of the birf in question, 18S5. 
left to them by their father; that Pullut Pande adopted the plain* - 

tiff in 1185 F. S,, and that the latter was the second son of Byja Nundfwn 
Tewaree, his brother-in-law; and that in 1195, Pullut Pande made “ K«fh^ 
over to the plaintiff, by a deed of gift, the whole of bis property, paiide,aDd 
and that the plaintiff, in virtue of this adoption and gift, was others, . 
entitled to one-half of the said btrt. He accordingly passed a decision 
in his favour on the l!2th of November 1816. The costs were 
charged to the defendants. * 

Kashee Pande, Juggunnath Pande, and the heirs of Sungum 
Pande, who had denuded, appealed from this decision to the Pro- 
TiDcial Court of Patna. 'J l^y used the same arguments in sup¬ 
port, of Uieir claim to the whole birt as they hajl urged in the 
Ztllah Court. 


The Provincial Court of Appeal did not concur with the Offi¬ 
ciating Ziliah Judge in his view of the case. Tlfey were of opinion, 
that It was proved that the btri was undivided, and that the gift 
thereof was, for that reason, invalid. With regard to the adoplioo, 
they thought the evidence adduced by the respondent insufficient 
to establii!>h the fact of the father of the respondents having had 
another son, in opposition to the evidence of Run Misser, the 
maternal uncle of ilie respondent, who deposed that he was the 
only son ( f his father Byja Tewaree. They were also of opinion, 
that the respeidive shares of Ciieytun Pande, the father of the 
original defendants, and Pullut Pande, were not clearly ascer¬ 
tained, and that ihe respondent had failed to prove that he had 
possession, or had participated in the prufits of the birt till Poos 
Ti09 F. S. Thev tlierefurc reversed the decision of the Zitlafi 


Court, dismissed the claim of the defendant, and directed that 
whatever portion of the profits had been received by the respondent 
on execution of the Ziliah decree should be restored to the appel¬ 
lants. Uie costs were charged to the respondent. 

Ram Siiiihye Pande, being dissatisfied with this decision, pre¬ 
sented a petition to the Court of Siidder Dewanny Adawlut, praying 
the admission of a special appeal therefrom. The Court (present 
C. Smith and S. T. Goad, Second and Third Judges) being of opi¬ 
nion that it was/proved, as set forth in the Ziliah decree, that 
Pullut Pande did adopt Ram Sunhye Pande, that the latter was 
not the only son of his father Byja 'I'ewaree, and tliat Pullut Pande 
executed the deed of gift for the whole of his property in favour 
of his adopted son, admitteef a special appea*l, and allowed him to 
plead as a pauper; but as he died at this stage of the proceeding, 
the appeal was carried on by the present appellants, his sons, who 
were also admitted to plead as paupers? • 

Previously to coming to a final decision, the Court (present 
W. Leycester, Chief Judge, and W. Uorih, Fourth Judge) put the 
following questions to their pundits, on the 14Ch«of May 1823: 

t. According to the Hindoo law. as current in Behar. is the 
adoption of a person, the only son of his fatlier, valid or not X 

2. Is the gift of joint undivided property, whether it be real or 
personal, valid as far as relates to the share of the donor ^ 

3. Is fiiW JlfaAa6raAmiM«e alienable or not and if it be enjoyed 
several brahmins conjointly, has any one of them a right to 
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alidnata his share by gift or tale, it not being divided off from i\v 9 
* • " «■■■■ rest of the biri ? 

Ni»4nm l‘he foliovring answers were given in under tlie signatures of 
**1*^^*^**’ Sobha Siiastree and Ram Tunuoo Vidia Bageosh, the pundits of 
toe Court: 

oUicn. Answer to the first question ; according to the Hindoo law, as 
current m Behar, the adoption of the only son of his father it 
invalid, for this reason, that it is forbidden bv the shastern to give 
or receive an ohiy son; no adoption is valid without giving and 
ac (Opting. 

Authority: lext of Vusishtha cited in the Duttuca Mimansap 
Dvttuca CAwnrffjca. dec. “ Let no n?an give or accept an only 
son, since he must remain to raise up a progeny for the obsequies 
of ancestors: nor let a woman give or accept a son, unless with 
the assent of her lord/* 

Answer to the fecotid question; the gift of joint property, 
whether it be real or personal, is invalid as far as regards tl»e share 
of the donor, tot without vibhaga (or partition) sale or gift cannot 
take place. 

Authority: MUnkshura. “ Partition is the act of ascertaining 
•everal individual rights,’* 

Answer to the third question; if among AfuWa6ra/i/?iins several 
persons are entitled to share in the Birt Mahahrahmineef the said 
btrt cannot be aljeuated; and if the said hirt be held in joint te¬ 
nancy by several A/u/mAvo/tmins. one of these cannot alienate his 
share bv gdt or sale, unless the hirt he first divided. They are 
calle.l AfuAoArttAwMs. who, on the ilih day from the death of a 
person, eat the food prepared, and receive the gifts made, in the 
name of the deceased, 'lliis eating and receiving gifts is their 

hire: that birt therefore cannot be alienated, whether joint or 
(iivideti. 


Authorities: I. Deva cited in the Wirnpa Sindkoo. 

‘ liaving assembled eleven brahmins, iiaving invoked the manes 
of deceased ancestors, let him present to the brahmin occupviiig 
ths foremost scat, ilie couch, &f. l»elonging to the deoeasd'J.” * 

• 1 ’ *^^*^"*f'®**ift«dAoo. “ Having sprinkled them 

with odoriferous perfumes, let him present to the sacrificer hia 
fathers wearing apparel, iiis ornaments,ids sleeping couch, |tc.‘‘ 
After considenrig the whole of the proceedings of the Zillah and 
Provincial CourU, and the tyuowsfAn of the pundits, llie Judges 
before mentioned, seeing no reason to alter the decision of the 
I rovincial Court, passed a judgment on the 30th of June l82:i,con. 
firming the said decision, and dismieslng the appeal with costs /a’i 
O n tiie 2 ;fd of August I3.3. the appSlants ^ition^ th?Court 
to admit a reMow from the judgment passed bv the Chief and 
Fourth Judges on tfw ;t0th of June preceding, on the plea that Sobha 
Jhastree, one o\ the pundits of the Court, had taken a bribe 


As tlmre «J«ed a strong suspicion, not amounting lo full 
proof, that Hobha Shastree had taken bribes in certain caMr* 
•« tlie said piiwdit had absconded, and had been deemed 
{•; Fbr s report of thisAociSioo see vel. S, pefo tss. 



CA9M IN THE SUDDER DEWANNT ADAWLirf. \ 

worthy to hold the ofBce of pundit, and diemieeed by the Ooeernor 1M0< 
General in Council, on the recommendation of the Court, a ’ 
review wae admitted on the 3d of May 1824, by the concurrent Htnittm 
opinione of Courtney Smith (Second Judge), W. B. Martin tFiftli 
Judge), and John Ahmuty (Officiating Judge), for the purpoae ■ 

of enquiring whether or nut the vyuvust^ gi^eu by Sobha Sh<«e(ree, ocben. 
on the strength of which the decision of the Provincial Court was 
confirmed, was correct or not: in opposition to the opinion of 
John Shakespear (Third Judge), who was of opinion that there 
was no sufficient ground for adiuiUtitg a review, inasmuch at 
the said pundit had given thq authorities for hit*answers, and 
the sitting Judges had weighed and considfired ihqin: and that 
if a reView were admitted merely on the grounds of the suspicion 
which existed against the pundit, the same reason might he 
pleaded for admitting a review of judgment in ev^ry case in which 
the decision was founded on a vyuvuttha of the said pundit. 

The order of the Second Judge, containing his opinion that a 
review should be admitted was to the following effect: ** The 
petition for a review of judgment, the former proceedings and 
documents connected with this case, and the papers relative 
to the charge of cort'iiption against the pundit Sobha Shastree 
having been read, a question was put as to the cause which 
prevented the production, in the Courts below, of jhe certificate 
now brought forward for the purpose of proving that Byja 
Tewaree had two sons; it was answered, that the certificate waa 
not written until after the Zilla'n decision, and-that it was either 
not written until after the decision of the Provincial Court, or 
that the Judges of that Court had refused to receive it; that 
the appellants cannot speak positively as to that question, as 
their father was then alive and was alone acquainted with all 
the circumstances of the family ; but that mention of the certificate 
was made in the petition for the admission of a special appeal. 

Of the two cases cited by the appellants in favour of their claim 
to having the judgment against them reviewed, the one, decided 
on the 27th of June 1603, is a Bengal case^ whereas the Hindoo 
law as current in Behar, is that by which the case of the appellants 
must be governed : the other case, decided on the Slst of January 
1816, does not appear to be in point But a review of judgment 
in this case appears proper for several reasons; first, because the 
vyuvuftAai of the pundits of t^e city of Patna*and of the Zillah 
Court of Behar favour the claim of the a^eilants, supposing 
them to be sound expositions of the law; for, according to them, 
admitting Ram Sunhye, the ffither of the afppellants, to nave Jbeen 
the only son of Byja Tewaree, his adoption by Pullut Pande was 
not unlawful: secondly, because it appears*to me to have been 
proved in the Zillah Court that Byja Tewaree had two sobs, 
namely. Ram Sunhye and Lai Chund, and it has never yet 
been asserted that, admitting this to be the fact, the adoption of 
Ram Sunhye would have been illegal: as to tiie gift of this speciee* 
of j^perty termed Birt Mahahrahminee, even though joint and 
undivided, I am of opinion that transfers of it are usual and 
universal in practice throughout the country: and that if such 
transactions were pronounced to be illegal by this Court, people 
VOL IV. L 
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18*5. of this class wo 'M suffer very material detriment in the conduct of 

'—' their affairs. It a|)[>earB also, from the answer of the adverse party 
NCiiidr^ in the Ziliah Court, that PuHut Pamle sold his share, and that in 
t'Ot'seqiience of the sale, his share was taken by Manik Chund, the 
Ptne«; sad pnroiiaser, on whose son, Nursitii^h, it suhsequently devolved* and 
u'ter ins ileatli. it wetit to lits widow Mussummaut Nolka, who is 
now in possession of it. In cuneequence of this sale, the claim to 
tlie portion of.Puilut Pande is untenahle; and if a sale is lawful, 
uj'dt is so likewise. The objection urged ap(>ear8 to be, that the 
<k>nee was not of the same ^utra, or lineage; but the answer to this 
is, that a person who has been rei eived in adoption is unques* 
tionably a Ht person te be the donee ofhis adoptive faOier: fourthly, 
from the eviuduce of Jugroup and Riinglal, delivered in this Court, 
there is strong ground to belie- e that Sobha Shaslrec, in confor¬ 
mity to whose exposition of the law the decree of the Court below 
was affiiniod, received a bribe in this case. The Judges of this 
Couft, indeed, suspecting his integrity iti this and other cases, 
recoinmeiided ids removal; and be was accordingly removed by 
order of the Ouvenior General in Coiinci); and although it is 
pos^il>le that the legal opinion delivered by the said pundit 
may have been correct, notwithstanding ids corruption, yet where 
there is so tnucli suspicion, it would he wrong to dispose of a 
case finally solely uii the ground of bik-Ii opinion: fifthly, by 
le.isuii of the adoption of the father of tlie appellants by Pullut 
I’ande, they are excluded from their own family: If the decision 
of ihis t.'oiirt be confirmed they will ))e excluded also from 
• the family of Pullut Pande; and thus become rejected outcasts 
from t e domiciles of both: this can never be consistent with 
the du tutus of justice or humanity. In short, I am of opinion, 
that eipiily requires a review of judgment in the case of the 
appellants: alter tlie answer of the respondents shall have been 
delivered in, the law applicable to the case investigated, and due 
considerathm had of all the bearings of the case, a final decision 
wili be given. As tliu two Judges by whom the decree against the 
uppeilanis was uassed are uot present, it is ordered, that the 
proceedings be laid before some other Judge, with a view to 
procure a concurrent voice as to the propriety of reviewing the 
judgment.*' A\:cordingly, on the 20tli of March of the same year, 
the pajvcrs of the case were laid before tiie Third Judge (J. 
Shakespeur). who reconled his opinion in these terms: 1 do not 
approve of tlie petition for a review of judgment, or of the reasons 
assigned in tiie proceeding of the Second Judge for admitting it, 
lor several reasons, first, because Uoodee Paude, one of'the appel¬ 
lants, has assigned no sufficient reason for not producing the 
.certificate of family tinthl after the decision of this Court: secondly, 
.no weight can be attached to the vyuvuttha* of the Patna and 
liehar Courts, from the circumstance of their not having been ad¬ 
duced until alter the decision of the suit: thirdly, the decree of the 
Chief and Fourth Judges was not founded on the vyuvuitka of the 
pundit alone, hut upon ti^e whole bearings and circumstances of 
the rase: I'ouiibly, in tlie vyavui/Aa in question, texts are cited. 
Had theJudg 0 s conceived tlie exposition erroneous they would 
have rejected it: although strong susplciou does exist that Sobba 
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Shftstree was, in this case, under the influence of corrupt motires, 1815 . 

yet there is no proof of the fact; and if sui h suspicion is permitted -— 

to operate at a i^round for admitting a review of judgment in this Nundnn 
cate, it must equally operate to produce the tame effect in every 
cause in which the said pundit has ever furnished a legal expo- 
tition. I am therefore of opinion that the petition should be rejecteil. oth^ * 
The proceedings most go before a third Judge." Ou the 21st of 
April 1824, the case was submitted to the Fifth Judge (W. B. 

Martin), who concurred with the Second Judge, assigning the 
following as his reasons for concurrence : ** Although I admit that 
the answers of the Patna and Behar pundits, now tiled along with 
the petition fora review of judgment, canirot avail the appellants, 
and ahat the certificate of the state of the family frofta the fact of its 
not having been produced during the former investigation, cannot 
now, with propriety, be received, still I am ofopinioii that a review 
of judgment should be had in consequence of the very strong 
suspicion which exists of the corruption of the pundit Soblia 
Shastree, according to wiiose opinion,* apparently, this case was 
decided: and who. on account of the suspicion attaching to his 
conduct in this and other instances, has been removed by Govern¬ 
ment from his office.’* In conformity to the concurrent opinion of 
the two Judges abovenamed, an order was recordeil on the 28th of 
April, that as the Third Judge had dissented from the measure of 
admitting a review, it would be advisable to tak^ the opinion, of a 
fourth Judge on the poic.t. On the 3d of May 1824, Mr. J. Aiimuty 
(the Officiatiug Judge) recorded his opinion to the following eHect: 

As it appears that Subha Shastree, a pundit of this Court, 
cording to whoi<e exposition of the law, apparently, tliis case was 
decided, was, subsequently to the petition for a review of judg¬ 
ment being presented, removed from office, in conse:|uence of a 
•uspicion that he had been actuated by corrupt mutives in this 
among other cases, I am of opinion that it is just and proper, the 
judgment should be reviewed.” ' Under these circuinsUnces 
agreeably to the opinions of the Second, Fifth and Odk-iating 
Judges the review was admitte 1. 

The Second Judge, on the 29th of*July 1824, ordered that 
the three questions put by the Chief and Fourth Judges (on the 
14th of May 1823) to Sobha sbastree (who was*t)ie pundit who.>e 
opinion was generally taken with re^rard to the Uw current in the 
western provinces: Ram Tunnoo Vidya Ba^eesh beintr the pundit 
coDSulteu on points governed by the shaster current in Bengal,, and 
having merely signed the suspected vyuvAtka as a matter of form) 
and the following question should be put to Bydianatli A^i^ser, tita 
pundit appointed to succeed Sobha Shastree, with orders to give 
his vyuvustha b.y noon on the 3d of the #isuing month. 

4th que:<tion. In Birt Makabrahminee, in which the shares of 
each are fixed by parekt or days, is the share, of the sharers of 
each pareK considered as the joint proper,ty of tlie whole of the 
sharers in.the Birt? Or is it held to b^ the separate share of the 
sharers in that individual pareh? 

Bydianath Misse.r gave in the following vyuvmtha on the 3d of 
Angust-1824, according to tjie MitakshMra, Duttuca, 

Pi^ttuca Chundrica, and other tracts current in Behar: 
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Answer to the let question; according to the sAoi^er current 
ill Behar. ibe adoption of the only son of his natural father 
is invalid. 

Authorities: I. 5ounaca, in the Duttuca Mimapia^nd ffutJtuca 
Chundrica. Let not a person, having but one son, give him 
to*Hiiother: if he have many sons, he may give one.’* 

2. Vasistha in the Mifakshuro^ Duttuca Mimanta, and Duf* 
tvca Chvndrica, l.et uut a person, having but one eon, give 
him to aniliier: nor can one take such a eon: for the said eon 
is intende>t to keep up the family of his father. 

Answer to the 2d question; property being held in joint tenancy 
bv several shaTers, ^heiher it be eeal or personal, no one. of 
the said sharers has authority, without the permission of t^e 
co-sharers, to call any part of Uie said property his share, and to 
give it auay. 

Authorities: 1 Vyasa in the MUak$hura ** In immoveable 
property, whetlier divided or undivided, ail the sharers share 
alike among them : one person cannot sell, mortgage, or give it 
away.” 

2. Nureda/xn the Duttuca Mimanta. “ Property in deposit; an 
only sou; a wife; property held in common between many sons, 
cannot under any circumstances he alienated.” 

Answer to tlie 3d qiiei^tion; Birt Mahabrakminee cannot be 
transferred except to a Makahrahmin, for it belongs to a Maha~ 
brahmin alone to eat of the food and presents ofiered at exequial 
c’eremonies performe<l on the eleventh day afier the death of 
the ancestor, and the presents bestowed on them on that occasion. 
ViiTt Hahahrahminee can only be transferred to a Makabrakminf 
and to no other. 

Anthonties: 1. FriArrspari in the MUak&hurn. In the exe- 
quia) ceremonies of a person deceased, let them worship the 
muhabrahmin with sandal wood and necklaces of flowers; and 
give him clothes, ornaments, carpets, &c. on the part of the 
deceased.” 

2. Vareda. Ihe same as the 2d authority for the 2d answer. 
Answer to the 4lh qi^estion; if Biri Mahahrahminee be held 
in Joint tenancy by several sharers, unless it be divided, no 
one of the sharers is at liberty to alienate that portion thereof 
which forms his share, without permission of the other sharers ; 
and if several sharers jiave possession of Birt Mahahrahminee, and 
the pttTf hs or divisione into days, are fixed, the interest of the 
eharers of each pareh ^ distinct and separate, ae far as relates 
to the sharers iu the remaining pareks t but as far as relates 
to the iiiterests of the sflarers in each individual pareh, that 
iodividnai patch is held to he joint and undivided. 

Authority: Mitakshura. Vibhaga, or partition, is the act of 
ascertaining several individual rights.” 

After perutiing ihis vynvuitha, and the whole of the proceedings, 
the Secontl Judge recorded his opinion on the lUh of August 
1824, that the decision of the Provincial Court of Patna should 
be reversed, and that of the Zillah Court of Behar confirmed. 

Ihe decree of the Second Judge wae to ihe following efiecl.: 
** After perusing all the proceedings in this case, it appears to no 
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,to b« clearly establiahed. that Pullet Paftde, Cheytun Pa.nd* (the 
father of Kashee Pande), and Sungum Panda, were in |o(ot and 
equal potsession of the Mahdbmkminee Birti that PolIqt Panda 
being childlese adopted Sunhye Panda (thedaceaaed appellant, Kti t*^ 
who waa.one of the two sons of Byja Tewaree) and put Um into 
possession of his (Pullut Panda's) share of the^rt; that after-ethsf|. • 
wards, Kasbee Pande and his brother Sungutn Pande forcibly 
dispossessed the appellant of such share, which led to his insti* 
tuling a complaint for the recovery of his right, which was 
supported by the evidence of Sbeodial Pande, Kushoo Misser, 

Kokhul Tewaree and Sirdha Tewaree, whose depositions are con¬ 
tained in the papers marked Nos. 34, 35, 36* and 37, tiled in the 
Z^iiah Court of Behar; from the exhibit tiled as No. 64, which was 
a letter written by Piillut Pande to the address of Ram Sunhye 
Pande, dated the 21st of Zeecauda 1195 F. S,it appears that he 
iiad formally adopted the said Ram Sunhye Pande. son of Byja 
Tewaree, and had made a gilt to him of tlie &)>/ and of all hit 
otlier possessions. The right of the appellants is also established 
on the foliowitig grounds: the decision of the casein which tlie 
wife of Pullut Pande was plaintiff, against Ueokee Tewaree, dated 
the 2nd of October 4777, the purwanna addressed toSur.tjuodeeu 
Moohunimiid Khan, dated tlie 4th of October of the same year; 
the purwanna dated the 2nd of October of the same year, addressed 
to Mirza Shumsoodten, which was issued in cohformity to the 
decree (No. f>5): the dismission of the suit brought by Kashee 
Pande against Pullut Pande, dated the 2)st of May 1790; the 
nonsuit in the Ziilah Court of Behar, dated the I3th of February* 

1814, which pn'ceeded on the ground that from the evidence and 
exhibits adduced by the parties, no doubt existed as to the right of 
Pullut Pande, the paternal uncle of the defendants, or the validity 
of t)ie deed of giti executed by him; the plaint tiled by Kashee 
Pande against Pullut Pande (No. 73): the deposition of Ahmud 
All Kazee of Gya (No. 7 f), dated the 23rd of August 1809, which 
went to uphold the deed Of gift, and was to the effect that tlie 
birt protiti of Oya had always been shared by Pullut Pande and 
Cheytiin Pande, the father of Kasliee Paitde, who were brotliers, 
tliat the division of those profits tt)ok place m the presence of him 
(the deponent), and that they remained in possession of their res¬ 
pective shares until Ka»hee Pande ousted Pullut Pande; and the 
deposition of Kama Sahoo, bearing date thtf 13tb of November 
1809. which proved the fact that Pullut Pande, Kaslieenatli Pande 
and Ram Sunhye Pande, united in performing the exequial rites of 
Gungaram. The depositions of the wititesses now adduced on the 
part of the defendants (marked Nos. 39,40,41 and 42, of the Ziilah 
papers) are wholly at variance with their depositions in a former 
case (marked Nos. 81, 88,89, and 92.) They ap^ar to have now 
come forward witii two new falsehoods, which were not even hinted 
at in their former depositions. The first is, that the deceased 
Pullut Pande adopted Sungum Pande; and the second is, that one 
Horil Singh adopted the deceased Ram Sunhye Pande. These 
allegations are totally unworthy of credit, the defendants have.not 
been able to adduce a tittle of proof that Pulint Pande was not in 
posseieioo of a share, or that be did not qjlopt Ram Sunhye Paode# 
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lets* It ii evident that Ram Sanhye Pande was in possession of the 
■ bouse at Boonead Gun^e, left by Pullut Pande, until tbe date of 

Nundrmm the institution of this Kait» and be would have been in possesstoh 
lud odMTt, Qf not t|jg defendants wrongfully ousted him. 

Piadsa^ Even had the deed of gift not been executed, still the property of 
•ibm. Pullut Pande wouUi have devolved, in the ordinary course of in¬ 
heritance, on his lawfully adopted son Ram Sunnye Pande, the 
deceased appellant. The relationship of that individual to the 
defendants is indeed amply proved by their admission in the Court 
of Appeal, that they were ready to provide for him in the event of 
his yielding <A)edience to their wi^jies; bad he been a stranger 
what necessity existed for their coming forward with an offer of 
any provision'in his favour? The former vyuvustha of the pundits 
of this Court is entitled to no weight, owing to the strong suspi¬ 
cion which exists of the corruption of Sobha Shastree. The 
resprindenls themselves say, in answer to the petition for a 
special appeal, that the pundits are notin the habits of writing a 
vyuvustha without receiving something: and that tiiey would 
write any thing to serve tlie purpose of the petitioner, though 
contrary to law. It is probable that the briber, Kashee, 
has brought forward this assertion by wa/ of experiment with 
reference to the slate of the case, and in conspiracy with the 
corrupt Subha. Although the vyuvustha in quei^tion bore the 
signature of both pundits, yet it is a notorious fact that the ex¬ 
position of the law connected with the Western Provinces rested 
solely with Sohha Shastree, and that Ramtunnoo, the other pundit, 
^’merely affixed his signature by way of form. From all the 
evidence adduced in this case, and, indeed, from the admissions of 
the parties themselves, it has been clearly shewn that the alie¬ 
nation by gift and Stiie of tiiis kind of hirt is frequent and usual. 
From the answer delivered by the new pundit Bydiaiiath Misser, it 
appears, that tliere is no objection to make an alienation of the 
birt in favour of a Mahahrahmin. It is only forbidden to transfer 
it to one who is incapable of performing tbe duties; consequently 
there existed no objectinn to an alienation of it by Pullut Pande in 
favour of bis adopted son, who was also a Mahabrahmin^ to whom, 
indeed, it would have apperiaiued by ti.e law of inheritance, after 
the death of Pullut Paude, had he not acquired it by gift during 
the lifetime of' that individual. How this can be deemed objection¬ 
able or illegal it is not easy to conjecture. The assertion of the 
respondents, that Ram ^unhye Pande was the only son of Byja 
1'ewaree has been safisfactorily refuted in my proceeding dated 
the 26th of February of the present year. It has been proved by 
the evidence of witnesses, that Byja Tewaree had another son, 
named Lai Chand; nor fs it at all consistent with probability, bearing 
in mind the tenets of the Hindoo religion, that the said Byja would 
have given away bis only son to another. Different opinions have 
been delivered as to the validity of an adoption of an only son. 
I'he law probably is. that though the act involves a moral offence, 
punistiahle in another world, yet that it cannot be set aside in 
tliis. I am for these reasons of opinion, that tbe attempt on 
the part of Kasheenath and Sungum Pande to usurp the 
whole property of their* father and uucle, to the exclusion of 
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their uncle’s adopted son, is altogether futile, and furnishes X0t9> 
evidence of their wickedness and li^usticfe. I am farther of opinion, 
that the decree of the Patna Court of Appeal, dated the 9th ofWe adwaa 
April 1820, should be reversed; and the decision of the 21iltah 
Conrt dated the t2th of Novenrber 1816, affirmed ; that the costs 
of ail three Courts should be made payable by the respondents; otfasak 
that the appellants should be put into possession of the disputed 
6>rf; that the respondents should pay to them the ^mesne profile 
accrued from t>ie period of their being put into possession under 
the order of the Provincial Court; that the third party, Mussom- 
maut Nolka, be desired to institute a regular suit with a view to 
the e»tabli8hment of any claintshe may have against the propertv, 
and that one <)uarter of the established fees be paid to the vakeea, 
on account of the review of judgment.” But the Officiating 
Chief Judge (.1. H. Harington) and the Fifth Jud^ (^> R* 

Martin) thought that as llie review of the judgment of the Ciiief 
and Fourth Judges had been admitted merely for the purpose of 
ascertaiiiiug the validity, or otherwise, of the vyuvusiha delivered 
by Sobha ^hastree, and as the said vyuvutlfta, on being compared 
with that delivered by the present pundit, Bydiauath Misser, 
appeared to be corrset, the case ought not to be again tried, or 
utlierwise meddled with. The Fifth Judge added that, though 
from the pundit’s answer to tiie fourth queatiou, it appeared that if 
several sharers have possession of Birt Makabrahmineet the 
pareh$ or divisions into days are fixed, the interest of the sharers 
of each pareh, is distinct and separate ; yet that.such did not 
appear to be the case with respect to the property in dispute : ^ 
that in the opinion of the Chief and Fourth Judges, who had for* 
merly disposed of this case, the adoption by Pullut Pande of tlie 
father of the appellants had been disproved; and that admitting 
it to have been proved, it had been ruled to be illegal, from the 
circumstance of his having been the only son of Byja Tewaree.- 
They therefore passed a final judgment on the 10th of February 
1825. confirming the decision passed by the Chief and Fourth 
Judges on the 3Uth of June 1823. The costs were charged to the 
appellants, and it was ordered that the vaksels should receive one* 
fourth of the full fee for their trouble in carrying on the review. 

The order usual in the case of pauper suitors was passed with 
regard to the costs. 
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SHEIKH DAHOO. Pauper* Appellant, 

vertus 

THE COLLECTOR OF PURNEA, for theCoort or 

Wards, Respondent. 

THE appellant instituted two actions in the Provincial Court ■of 
Moorshedabad in /wind pavperts* on the 29th of January 1819. 
The first, (No. of 1819), a^inst Mirza Ahme«) Ali Khan, manager 
of the est.ite of the zennnilars of Purnea and others, in recover 
the sum of 14^108 rupees, 10 anas, pie; being the amouiit of 
certain items of wliiclihe claimed a retluction from his inoos/cpa'ee 
puttah of pergoniia Suttanpoor. one of the mekals of Hawelee 
Purttea : and the second, (Nu. 3, of 1819), against the said manager, 
to re^'orer the sum of 21,531 rupees, as a balance of revenue 
diie to liim from tlie said farm, after paying the rent due to tlie 
estate. 

He pleaded, that he obtained a farm of the saM pergnnna from 
Raja Sri Narain liai, the zemindar, for tlie years I2J4 to 1227 
Moolkee, both inclusive, at an annual jummaaf 59,388 rupees, 15 
anas. 1^ pie : that disputes arising between (he members of the 
family of the zemindars, Mirza Ahmed All Khan was appointed 
manager of tlie whole estate; and dispossessed him from the 
farm, thereby depriving him uf a balance of 21,531 rupees, which 
was due to him from the under farmers and tenants, as the 
balance of the collections, for the year 1224 Mool/tee, 

jifter deducting the sums payable to the estate under his poUali. 
He also stated, tlmt he had a just claim to a deduction, from the 
sum actually paid by him of 14,108 rupees, 10 anas, 1^ pie, oa 
account of certain chaises, some of which had been allowed 
to former farmers, and others which the zemindar had agreed to 
deduct when he granted the farm. He therefore sued to recover 
from the estate of the said zemindars, in both suits, the sum of 
35,639 rupees, 10 anas, and 11 pie. 

Mirra Ahmetl Ali resisted the claim, stating that a large sum 
was still due by the plriiitiff to the estate, and that he having 
itiKiituted a summary snit against him for balance of revenue 
olitained a decree in the Zillah Court. 

Before the two suits came to a final hearing, the Zillah Judge 
certified to the Cour* extracts from,his proceeding, transmitting 
at the same time a kUtbundee^ or bmd for the amount decreed 
against the plaintiiT in, the summary suit, whereby he acknow. 
lodged the validity of the claim made against him by the estate 
of the remindars, and agreed to p.iy the sum decreed against him 
by the summary decree by instilments * and a bazeenama, or deed 
retracting his claim in suit No. 3. of 1819; and stated that the 
plaintiff had appeared before him in person, and acknowledged the 
execution of the said documente. 

The plaintiff subsequently appeared before the Provincial Court, 
and denied the execution of the said deeds, stating tiiat he being 
confined in the civil jail in execution of the summary decree, had 
been compelled to execute them against his will, and was directed 
by the Court to file proof in support of bis assertion. As he 
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failed to do eo, in spite of repeated orders* the opposite perty IMS. 

declaring^ that he had executed them of bis own free will, the - — 

Provincial Court dismissed both suits with costs on the 16th ofSheikli 
July and 22nd of December 1821* the usual order being passed 
with regard to costs iu cases of pauper plaintiffs. lector of 

The plaintiff appealed from both the said decisions, on the plea Pun^^ 
that his objections against the kUtbundt^ and haznama had not 
been inquired into: and the manager having been reipoved, the enit 
was defended by the Collector of Purnea on the part of the Court 
of Wards: but the Court of Sttdder Dewanny Adawlut (present 
C. Smitli) being of opinion that as the plaintiff ha^ neglected to 
produce proof of his assertidh before the P(Ovincial Court, not¬ 
withstanding the frequent injunctions of the said Court* he could 
not now claim to have his pleas investigated* conbrmed the deci¬ 
sions of the Provincial Court of Moorshedabad and dismissed the 
appeal with costs, to be levied from his property in the event of 
any being found. 


HURl KISHEN SING and others, Appellants, I 6 f 5 . 

versus ■ ■ 

MUNSUB ALI, GOPEE KAUNT, RAM HURRUCK SING, July5th. 

and others. Respondents. , 

HURl KISHEN SING and others (the plaintiffs in this case, A public 
which was instituted on the 26th of December 1819 , in the Zillah ofan 
Court of Goruckpoor, and made over for decision to the Register 
stationed at Azimghur) were the zemindars ofTalook Lohan, and i]iegaI,no 
entered into engagements for their zemindaree at the settlement 
made for the years 1216 to 1219 F. S.: considering the jumma hav- 
assessed on their estates loo lieavy, they declined entering into 
engagements at the ensuing quinquennial settlement for 1220 
1224 B. S., notwithstanding which they were confined, and their zemindar 
estate was sold on the 14th of June 1813, in satisfurtioii of the w- 
rent due for the year 1220 F. S., and purchased by Munsub Ali. 

And on his failing to make good the purchase^monev it was again tatJf^on 
sold on the 9lh of February 1814, to Gopee Kaunt, Ram Hurruck for tlie ar¬ 
ming and others, which second sale was con^rmed by Government, ream of 
They instituted this suit against Government and the 
purchasers* in the first and second instances, to set aside the sale ; .oia. 
pleading that as they had not entered into engagements for the 
rent of 1220 F. S., the sale of the estate for the arrears of that 
year was irregular and contrary to the regulations. • 

The Collector of Goruckpoor defended the suit on the part of 
Government, and contended in his answer* that, notwithstanding 
the semindars had signed no kubooleyut for 1220 F. S * yet as 
they* with the knowledge that the Board of Commissioners bad 
issued a proclamation that the revenue of those lands for which 
no new settlemeut was made for 1220 F. S. would be leviad 
VOL. lY. M • 
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IBM. apcofflitig; to the /ttmmrt of 1219 F. S., did not resign the manage* 
—. -■ —— ment ol’tlie estate, hot continued to collect the rents of 1220 F. S., 
IiiiriKiskea and liad paid only II rupees for that year into the treasury 
Stn^aod (purchasing, with the sum collected, tl»e village of Chokee Deo 
Ajiiuwub* iliey were answerable for the whole revenue of the year, 

AhiMid and ihut ilie sale was just and regular. 

oib«;n. MuiiHub AU, the first purchaser, did not appear to defend the 

suit katn Hurruck Sing and others, the persons who purchased 
• the estate at the second sale, pleaded that their purchase was 
regular, and left the defence of the suit to the Collector. 

Ti>e Ofiiciating Register stationed at Azimghur (I. V.-Biscoe), 
was of opinion thut^when the zemr'ndars declined entering into 
engagemenU«for the rent of 1220 F. S., as they were autho¬ 
rized lo do l)v the fourth condition of clause 2, section 53, 
regulaU' n 27, 1803, it was incumbent on tite Collector, under the 
9lli clause of the‘said section, lo have entered into the proper 
arrungcinents fm- the rent of the estate, independent of them, and 
that tiie sale was illegal under the provisions of the 1st and 9th 
clauses of regulation 25, 180.3, no settlement for the said lands 
having been fomiullv concluded. He therefore passed a judgment 
iti favour of ilie zemindars on the 28th of January 1819, setting 
aside the sale, and ordering that they shnuid'be again put in pos- 
se'siou of the village; referring the auction purchasers to Govern- 
nmi.t for the return of the purchase money. The costs of suit were 
charged lo Government. 

Huniu k Sing and the other purchasers at the second sale, 
appeiled from this decision to the Provincial Court of Benares. 

I hu appeal was first taken up by the Officiating Judge (W. 
Cowv'll)- He was of opinion, that as the /einindars were aware of a 
pioclamatiou issued in conformity with a letter of the Board of 
Coinniissioners. dated 5th of January 1813, which directed liiut 
till a iicw settlement should be made, the rents of 1220 F. S, 
should l>e paid according to the jumma of 1219 F. S., they should 
have resigned the village to the Collector, and have refrained from 
interfering wiih the roTlecliotis of 1220 F. S., wheieas it appeared 
that they collected the whole of ihe rents of the estate, till 122 1 
F. .s. when a suzmvul was ileputed to collect the rents after the 
first sale, at the repe.iteil instances of the tehsildar, who reported 
that they would not refrain from interfering in the collection, 
although they had no poZ/uA and had signed no kuhooUyut. As 
therefore tliev collected the wholv of the rents for the year 1220 
F. S., for the halance of which year the estate was sold, and had 
paid to (loverumeiit but II rupees for that year, he considered 
the sale valid and legal, and recorded it as his opinion, on the 
.3r<i of Apnl 1821. that the decision of the Officiating Register 
of Azimghur sh-iuld b'c reverseil, and the sale tiplield. 

The .'Senior, Judge (A Brooke) recorded his opinion on the 
I9lh of J»ly 1621, ill favour of the decision of the Officiating 
Register, which he wotiid have confirmed ; for he held it highly 
unjust to sell au estate fur the revenue of which no kubooleyut had 
been signed. 

The Poiirlh Judge (R. H. Rattray), concurring with the Officiat¬ 
ing Judge, passed a judgmeut oa the 2Ut of July 1821, reversiug 



CASES IN THE SUDDER DEWANNY ADAWLUT. S3 

• 

the decUion of the Officiating Register of Aanmghur, and upholding I8t5* 

the sale- The costs were charged to the respondents. —■ " - 

The zemindar applied to the Court of Sudder Oewanny Adawlut HuriKuhea 
for the admission of a special appeal. The Court after perusing 
the decision of the Zillah Register, the opinion of the Senior 
Judge of the Provincial* Couit of Benares, and a roobukaree of Ali sad 
the Collector of Goruckpore, in which he acknowledged the others,, 
receipt of a letter from the Board of Commissioners approving of 
the decision of the Ziliah Register, and ordering 4nm to carry it 
into execution, admitted a special appeal. As neither the Collector' 
nor Munsub Ali, the first auction purchaser, nor Gopee Kaunt, one 
of the second auction purd^psers, appeared to defend the appeal, 
notices were issued, catling on them to dt» so, if they i>ad any 
thib^ to urge. The superintendant of law-suits fiUd a durkhast^ 
stating that Government had no further concern in the case, the 
name of Government was therefore struck out of the number of 
respondents ; the other persons did not appear. 

The Second Judge (C. Smith), after perusing the proceedings, 
recorded it as his opinion on the 7th of March 1825, that no order 
of tiie Board of Commissioners could supersede the existing 
regulations of Government, wherein it is laid down, that no land 
can be brought to «ale for arrears of public revenue unless a 
kubooleyut has been signed by the zemindar. He was therefore of 
opinion that the sale was illegal and should be set aside. 

'Ihe Officiating Judge (C. T. Sealy) concurred tvith the Second 
Judge in thinking the sale invalid, and accordingly passed a final 
judgment on the 5th of July 1825, reversing the decision of the 
Provincial Court of Benares, and confirming that passed by ihea 
Officiating ilegister of Azimghur. 

The costs of the second appeal were charged to the respondents. 
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Julj 15tb> 


JYE NARAIN MOKERJEE, Appellant, 


versus 

BUL RAM RAi, Respondent. 


ArtitM) to 
moTor 
profit* of a 
jiurtncrtbip 
in . 

«iit('rc>) 
into with¬ 
out any 
writtoii 

to tlin 
Hindoo 
]At*, though 

iti* snlnw- 
ful ill Km- 
tlilllH to * 
trntfii, y**l 
on t'luKiiig 
tlifir nc- 
rouiiu 
tht-v itm 
rtiiUleil to 
th< ir rtra- 
pci'tive 
shnrr of 
till' |>mtit8 
of Kiii-Ii • 
traffic. 


TFIE appellant sued the respondent in the Zillah Court of 
Agra (on the ‘23rd of August 1816), to obtain from him the sum 
of 1.560 rufieea, 5 anas, 9 pie, being the principal and interest of a 
share of proHtS arising from a partnersiiip in trade. 

He stated in his plaint, that he had traded in partnership with 
the defendant, and from the beginning of 1812 to the end of 
1813, he was, t>y agreement, entitle^ to one-third of the pro6ts, 
which share amounted to 820 rupees, 14 anas, 6 pie : after which 
they carried on business, he having a fourth share in the business : 
that in 1814 they purchased goods in Calcutta to the value of 
l,b‘27 rupees, 13 anas, wliich were sold at Agra for 3,217 rupees, 
10 anus, giving a proHt of 1,389 rupees, 13 anas, and that he had 
deposited witli the defend.'int 1055 empty bottles: and as the de¬ 
fendant withheld from him his share of the profits of the trade, 
lie iii'tliuted this suit to recover from him the sum due to him at 
be'ow : 

The balance of 8‘20 rupees, 14 anas. 6 pie* after 
deducting tkierefrum 456 myites. 15 anas, 3 pie, 
biiing unc-fuurth of the prime cost of the goods a. a. p. 

pnri'hased in* 1814. 363 15 3 

One fourth of the prime cost of the goods. 456 15 3 

One.fotirlh of the profits on the said adventure.... 347 7 3 

Value of 1055 em)>ty bottles. 172 5 6 


Interest thereon to the end of July 1816...« 


1,340 

H 

3 

.. 219 

10 

6 

1,560 

5 

9 


The defendant denied that he had ever traded in partnership 
with the fdaintifi', and challenged him to produce any deeds en- 
tcreil into between th^i. on the formation of such partnership. 
He stated that he had employed the plaintiff as his agent in some 
money transactions, in which he had defrauded him, and that he 
hud instituted this acttoii in anticipation of a suit which he, the 
defendant, hud intetided to bring against him to compel him to 
refund the monev which he had in his hands. 


After taking the evidence of the witnesses named by the parties, 
the Judge was of opinio# that the defendant had failed to esta¬ 
blish tne pleas urged hy him against the claim of the plaintiff; 
and that the plaiutsfi’had clearly established the existence of a 
partnership between himself and the defendant (the validity of 
which be did not consider at all affected by its having been 
conducted by mere verbal agreement, without written deeds, part¬ 
nerships on verbal agreement being matters of frequent occurrence), 
and that the sum of 820 rupees, 14 anas, in money, together with 
1055 empty bottles, the property of the plaintiff, had remained in 
the hands of the defeudaot; that the dispute between the parties 
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WEI referred to a punchayut ; from the proceedings of which, it was 
proved that goods had bMn pnrchased in' Calcntta on account of 
the joint concern, for the purchase of which the sum of 456 rupees, 
)5 anas, was paid out of the 820 rupees, 14 anas, as the plaintiff's 
fourth share in the adventure; and that the balance, 363 rupees, 
15 anas, was deposited by the defendant, on account of the plain¬ 
tiff, with some sArojif in Calcutta; that the defendant appeared to 
be indebted to the plaintiff as follow : 

On account of the first transaction: 

Amount placed in deposit by the de- %. .a. p. b. a. p. 

fendant with the Calcutta shroff 
on account of the piaintifl^ 363 15 6 

Price^ of 1055 bottles, estimated at * , 

]2*rupees per hundred ...••••«. 126 9 6 

- 490 8 6 

• 

On accountof the second transaction: 

Advanced on account of the plain¬ 
tiff's fourth share of adventure.. 456 15 6 

One-fourth of the profits.. 347 7 0 

- 804 6 4 

• ___ 

Total of principal. -••• 1,294 15 0 

Interest from different dates to the institution of 
the suit...t 219 10 0 


Total.1,514 9 0 


He therefore passed a judgment on the 22nd of June 1819, 
decreeing that the defendant should pay to the plaintiff the sum 
of 1,514 rupees, 9 anas. The plaintiff also claimed the sum of 
440 rupees, 4 anas, as intere:<t on the said sum, from the date of 
the institution of the suit to the date of the decree. 1'lie Judge 
did not however deem liiiu entitled to interest, but declared that 
if he persisted in the demand, he was at liberty to try his right 
thereto by a regular civil action. * 

Tiie case having been appealed to the Provincial Court of 
Bareilly, the Third Judge of that Court (C. Elliot observed, that 
the respondent had filed no deed of partnership entered into be¬ 
tween himself and the appellant, and that ndne of the witnesses 
had deposed that the parties in their presence ever entered into 
any verbal agreement to trade in partneifhip, and that the res¬ 
pondent had produced no evidence to psove that he ever advanced 
a rupee for the4‘urtherance of a joint trade : that so much appeared 
from the evidence, that a dispute did ejchd between the parties 
regarding some unsettled account, and that som^ of the respon¬ 
dent’s witnesses called themselves arbitrators, though no arbitration 
bond, or award of the arbitrators was forthcoming. For these 
reasons be recorded it as his opinion, that the decision of the 
Ziilah Judge should be reversed, and the claim of the respondent, 
the original plaintiff, dismissed. 

The Senior Judge (F. Hawkins) was of opinion, that it waa 
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proved that a partnerehip had been entered into by the parties by 
verbal agreement, in which partnership the reapcxident was to 
receive one-fourth of the profits: that a dispute arising between the 
parties, it was referred to arbitrators; and that PunchaQun, o^ias 
Punchauurain, deceased, one of the arbitrators, having inspected 
the accounts in the presence of the parties and his colleagues, it 
was found that the appellant had in his hands the suru of 820 
rupees, 14 anas, 6 pie, and 1055 buUles belonging to the 
respondent. •He titerefore recorded it as bis opinion, that the 
decision of the Zillah Judge of Agra should be amended, and that 
the appellant sltould pay to the respondent tlie sum of 820 rupees, 
14 anas, 6 pie? the balance of cash^ and 131 rupees, 14 anas, the 
price of 1055 bottles at 2 anas a bottle, making the sum of 952 
rupees, 12 anas, 0 pie, principal, with the sum of 471 rupees, 10 
anas interest thereon, at 9 per cent per annum from the com* 
nienremeutof 181C to the date of his ri>obukaree (3rd of July 1820,) 
heitig u period of 5^ years, mak ng a sum total of 1,'424 rupees, 
() anas, 6 pie. 

The Fourth Judge (.}. C. Oldham) concurred in the opiniou 
expressed by tlie Third Judge, and accordingly, on the 15th of 
July 1820, reversed .the decision of the Judge of Zillah Agra, and 
dismissed the claim of the original plaintiH' wkh costs. 

I'he original plaintiff on this moved the Court of Stidder 
Dewanny Adawlut for the admission of a special appeal, and the 
Court (present t'. Smith, Second Judge, and S. T. Goad, Third 
Judge), being of opinion that a special appeal was admissible on 
the gruniids of the claim of the petition having been dismissed 
by two Judges of the Provincial Court, in opposition to the opi¬ 
nions of the Zilinli Judge and the Senior Judge of the Provincial 
Court, admitted the appeal. 

The case came on in tlie first instance before the .Second Judge 
(C. Smith). It Hp|>eariTig from en(|uiries that the article in which 
the parties traded was brandy, the following question was put to 
tiie Hindoo law officers of the Court, with a view of ascertaining 
the Hindoo law, as applicable to the case: ** if two tiramins engage 
in a partnership in trading in wine, is this species of trade correct or 
not. according to the skastert current in Bengal and Hiudoosthan ? 
And if it be impro|>er, can one partner sue the other for a share 
of the profits Tlie pundits gave the following answer: Ac¬ 
cording to the shaiters, it is not proper for Biuinins to trade in 
wine. If, huwevurf two Bramins have acquired wealth by matters 
prohibited by the ahaster, the share of each in the said wealth is 
equal." • 

On consideration of the whole of the proceedings, the Second 
Judge Vbserved, that the second partnership for the purchase and 
■ale of English go<.d» did not appear to be proved; but that it 
was satisfactorily established by the evidence of the witnesses, 
that tlie sum of 820 ru])ees, 14 anas, 6 pie, was due by the res¬ 
pondent to the appellant, on account of the first partnership, in 
which the parties purchased and sold wine, and tliat tlie appellant 
bad deposited with the respondent 1,0.55 bottles, the value of 
which it was incumhent on the respondent to pay, and that the 
upiaioQ of the Senior Judge of the Provincial Court was correct, 
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as far at related to the principal: but that it wat improper to iftlS. 
award interest on such a transaction: that though the pundits — 
had deriared the traffic of wine by Bramins contrary to the lAaifer, 
tbey had declared the Bramins entitled, after closing their ae- B^^EUa 
counts, to share alike in any profits which might arise from such 
traffic: and that the punishment of Bramins for dealing in wine 
was not a matter for the consideration of a Civil Court. Leaving 
that point therefore nndeoided. he recorded it as hit opinion, that 
the respondent should pay to the appellant the sum* of 952 rupees,. 

]2 anas. 6 pie, as h's share of the profits. 

The Fifth Judge (W. R Martin) concurred in the opinion ex* 
pressed by the 'I'hird and F«virth Judges of the PA>vincial Court, 
and recorded it as his opinion that the de(rision passed by them 
sliould be coitBrmod. 

The Officiating Judge (C. T. Sealy), being of opinion that it 
was proved tliat a piirtnership did exist bet^^en the parties by 
verbal agreement, and that the sum of 820 rupees, 14 anas, 6 pie, 
was due by the respondent to the appellant, as the balance of cash, 
and 131 rupees, lianas, as the value of 1055 bottles deposited 
by the latter with the former, passed a final judgment, on the 24th 
of February 1825. annulling the decree of the Provincial Court, 
and amending tliaf passed by the Zillah Judge of Agra, and 
ordered that the respondent should piy to the appellant the sum 
of 952 rupees, 12 anas, 6 pie. The costs were charged to the 
respondent. 


ZORAWUR SING, AJAIB SING, and SOOPHALSING, (Heirs iflw. 

of Pt^uTiiEb Pot Sino, deceased), Appellants, -- 

versus July 

ZOR SING, DEVSEE SING, and KIIllTA SING. (Heirs of 
Zalim SiNO, deceased), Respondents. 


THIS suit was instituted in formdpunperishy Zalim Sing, in the 
Zillah Court of Aiialiabad,on the 6ih of July 1808^ to recover pos* 
session of mouza Bhutea, perguiinah Areel, the annual produce 
of which was estimated at 900 rupees, from Perthee Put Sing. 
He stated that the village was the hereditary estate of his family, 
and that the defendant took forcible possession thereof in 1200 
F. S., that during the time the country was under the Govern¬ 
ment of the Nuwah Vuzeer he did not bring forward liis claim, as 
he had no hope of redress : but he instiluied the present action, 
hoping for redress from the justice of the British Courts. 

Perthee Put Sing claimed the village under a deed of sale duly 
executed on 27tb of Rumzan 1200, Hijra^ by Bukt Sing, the 
zemindar, who sold the estate to him in consideration of the sum 
of 544 rupees, and pleaded that as he had undisturiied possession 
under the deed of sale for 23 years, the plaintiff’s claim was barred 
by tbe rule of limitation. 
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18 W. The plaintiff ip hit reply, stated that Bukt Sing wm bis younger 
—— brother, and had no right to sell the estate: and that the defendant 
fonirer had moreover e;xtorte(r the deed of sale pleaded by him from 
Siofsad Bakt Sing, so that H was not valid. The defendant, in hie rejoinder, 

older brother of the plaintiff; that 
and ot^rs. he was the responsthle zemindar: and that according to the 
' custom of the country under the Government of the Nuwab 
Vuzeer, he was the person who had the power of selling or mort- 
. gaging the estate. 

Before the suit came to a final hearing, the plaintiff dying, was 
succeeded by iiis heirs, the present respondents. 

After having peruse^ the whole of dlie documents, and examined 
the witnesses of the parlies, the Judge (J. D. Erskine) was of 
opinion that the plaintifl' had been unable to prove that any 
violence had been used to compel Hukt Sing to execute the deed 
of sale : and the witnesses of the defendant had clearly proved 
that Bukt Sing, ihe brother of Zalim Sing, the original plaintiff, 
told the village of hts own free will to Perthee Put Sing, in order 
to raise money to pay the retit due to the existing Government: 
that iliey (deponents) attested the deed of sale at his express 
desire, and that Perthee Put Sing had undisturbed possession of 
the village from tlie dav of sale. He accoi^lingly dismissed the 
claim with costs on the 28th of February 1810. 

'I'hc plaintiffs,.appealed tu the Provincial Court of Benares, and 
the appeal w.is defended by the present, appellants, the heirs of 
Perihee Put Sing, who had demised. 

'Jhe Provincial Court, after perusing the whole of the pro- 
‘ reedings of tlie Zillali Court, examined another witness named 
Ram Ghulam. They were of opinion, that it was proved by the 
evidence, that Perihee Put confined Bukt Sing in his own house 
for some days, and afrerwatds carried him to the tehsildar*s 
xntchery, and cnmfiellcd him to execute the deed of sale, and that 
although the witnesses of the respondents deposed that Bukt Sing 
executed the deed of his own free will, that tliey attested it, and 
Kazee Oulad Ali (one of the said witnesses), affixed his seal 
thereto by the desire of Bukt Sing, there was in their evidence an 
evident leaning towards tlie respondents : They observed that 
Ram Gholam, the cannovgo of the jiergiinnah, definced that no 
balance of rent* was due by Bukt Sing to the existing Govern¬ 
ment at the time of the alleged sale ; that the sigoature of Bukt 
Sing and some of life attesting witnesses appeared to be written 
with fresher ink than the writing in the body of the deed; so that 
the deed itself was ojWn to suspicion, and that as Bukt sing had 
other brothers then living, be had no right to sell the estate w’ith- 
out their consent, 'I’bey considered the notorious fact of the 
influence which Perthee*Put Sing had with the tehsUdar during 
the time of the Nuwab V'lizcer, a sufficient reason for the original 
plaintiff not having brought his action in any court of ju^^tice 
within twelve years after the dispossession. Fnr these reasons they 
reversed the decision of the /illah Judge and passed a decree on 
the aist of March 1821. awarding to the appellant possession of 
the village, and charged tlie costs of both Courts to the respon- 
denu. 
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Hm raipondenti having moved the Court of Sudder Deiraiiny 

Adawluifor the admission of a special appeal» the Court, oo const- . 

deration of the undisturbed possession of Perthee Put Sing for Zmww 
23 years, and the presumption that no violence was used, and not 
being $ati»fied with the explanation of the delay in instituting the goriSiiig* 
suit, admitted a special appeal. aad others, 

'I'he Court (present C. Smith and C. T. Sealy). on perusal of the 
whole of the proceedings, were of opinion that it ^was clearly 
proved by the evidence of Kazee Oulad Ali, Kazee' oi the per- 
gunnaii Areel, and other most respectable witnesses, that Bukt 
Sing executed the deed of sale on the 17th of Ramzan 1200, 

Hijree^ in the cutckerry of the^e/isi/dur, as w|s then the cust im, 
for a balance of rent due to tlie ruler of the country,-in favour of 
Perthee Put Sing, who appeared to liave been his security to the 
Government. With regard to the evidence of Ram Ghoium, the 
witness examined by the Provincial Court, they *did nut consider 
his evidence entitled 4o any credit, as, by his own statement, 
he was at enmity with Perthee Put Sing, whom he accused of 
having slain his father. As, therefore, Perthee Put Sing had 
undisturbed possession of the village from the time of sale to the 
date of the institution of the suit, a period of upwards of 20 years, 
they were of opinion, tliat the suit should have been thrown out in 
the first instance, under section 18, regulation 11, 1803. and 
accordingly reversed the decision of the Provincial Court of 
Benares, on the 2Ut of July 1825, and confirmed the decision of 
the Judge of Zilixh Allahabad, and directed that the respondents, 
who, on the execution of the decree of the Provincial Court, had 
obtained possession of the village, should restore it to the appel¬ 
lants, and account to them for the mesne profits received by them 
during the period of their possession. 

The whole of the costs were charged to the respondents. 


▼OL. iV 
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SYDAM SALEH-OONISSA CHOWDRAYN, Appellant, 

versut 

BHOBUNMOHUN LAHAKI, and ANUND NATH NEOKEE, 

Respondents. 

THE respondents instituted this suit on the 15lh of September 
1819. iii the J^ruviiu'iai Court of Moorshedabad, to recover from 
SydutiiSaieh-ooiiistiaCliowdra^nthesum of 24,001 rupees, principal 
due oil a bond dated 'JUtof Magk 1223 B. S., and 7,440 rupees, 
iiitere>t tlierei^ii, making' a sum total of 31,441 rupees. It was set 
furtli in the plaint, atnut the defendants having occasion for the 
sum of 24,091 rupees, caused a bond for tiiat suni, payable by the 
month of MagU 1224 B. M., with interest at the rate of 12 per 
cent per annum, I e drawn out in the name of Bhobun Mohun 
l.aliai'i (plaintiH) and of Kuopiiath Neokee, deceased, and executed 
it ill the usual mariner on tiie date aforesaid, affixing her seal 
thereon in the presence of tiie attesting witnesses: that Usud 
Oor.umati Chuwdry, the husband of the defendant, received the 
money from them ou the 28th of the same mouth, and endorsed his 
receipt on the ha<-k of the hood, which he caused to be duly regis¬ 
tered *, tb;.t tlie period l>y which she engaged to repay the money had 
e'mpsud wiliioui p.iymenl, and that she refused to pay it. llieV 
thvi'ufore, liKobiiu Mohun on his own liehalf, and Anund Nath 
Neokee, as heir to Ruupuath Neokee deceased, instituted this suit 
to compel her to do so. 

The dei'eiidiint den ed both the debt and the bond. She staled 
that Sheeli Sluinkiir Neokee, the uncle of Auund Nath Neokee, 
and the master of Bhobun Muhim, was formerly in her employ, 
and had the sole control of her landed estate^; and had emheir- 
zlcd property to a large umoiuit. And that it was not to be 
wondered at. il he had taken advantage of hersituation, and forged 
the hood which was the cause of the present action, in order to 
dtiiraud her, while lie had lier seals in his cu$tody> 

The Senior Judge of the Provincial Court (\V. T. Smith) was 
of ( pinion that the due execution of the bond by the defendant, 
and the receipt of the numey by Used Oo7nmiin her husband, 
were clearly proved by the evidence of Hadha Nath, Fakeer 
t'hand and Kam Lochun the attesting witnesses. He therefore 
passed a indgmei/t in favour of the plaintids on the I6th of April 
1821, directing the defendant to pay the pluinliH’s the sum claimed 
witli interest up to the date of his dec ree. The costs were charged 
to the delViid.inl. 

^'lle appealed to the Court of Sudder Dewanny Adawlnt. The 
Seiiind Judge (c-. .Smith) was of opinion that the claim of the 
respondents w’lis not sal sfactorily proved. He did not consider 
the registry of the bond regular. He observed that Ram Kishea 
Miijiiumdar, the first witness of the respondents, did not depose to 
the actual pavineot of the money to Usud Oozunian and that, of the 
attesting w itnesses, Ham Lochun stated that he had gone to beg 
a riijtee from the plaintiff, and Kadha Nath, that he waited on 
her to get service: their evidence he considered unworthv of 
ciedit, as it was customary for respectable zemiodart to call on 
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respectable persons to attest their deeds, and not on begg^ars; and 
that Fakeer Chand deposed that he did not see the bond sign id 
and sealed, having heard of it from the two former witnesses. He 
also observed, that Neelkaunt, the writer of the bond. de(>o$ed that 
when he wrote it by the desire of >heeb Chunder Neokee, the name 
of the appellant was written on the paper, but that her seal was 
not affixed thereto, and that he was ignorant of any subsequent 
loan; that his evidence was corroborated by Jharroo Chowdry : 
and that the plea of the vakeel of the rei<p>>ndeiit8 in the Provincial 
Court, that he was not the Jharroo whom they named, was 
unworthy of credit, as it was evident that they put yi tins plea on 
finding that he would not givS the evidence thty desired. Under 
these considerations, he recorded it as his opinion, on the 16tli of 
April 1825, that the decision of the Provincial Court of Mourshe- 
dabad should be reversed, and the claim of the respoudents 
dismissed with costs in both Courts. 

The Officiating Judge (C. T. Sealy) concurring in this opinion, 
passed a final judgment 4u tliis efi'ect on the 21st of September 
1825. 
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SURROOP SING, Pauper, Appellant, 

versus ■ . — 

DHOWKULSING, OODWUNT SING, DIRIPAUL SING, (ind SV- 
GUNDURP SING, Respondents. 

THIS suit was instituted in formd pauperis^ in the Provincial Claim for 
Court of Benares, on ibe 11 tli of July 1818, by Surroop Sing, to * “harB of 
recover possession of an 8 ana share of the ^emindaree of tuTook 
Surawiin, Mydee Muksnl, Ritsoola Bhinket, Bursnttoe Khas, and adjudi^rd; 
Poora Kuneja, situate in pergnnna Mundeahoo, siilah Juanpnor, the rule nf 
the hereditary estate of his family, from ihe respondents, laying lunbaboa 
his action at 10,174 rupees, 8 anas, being three limes the sudder 
ji/mma thereof. • to thet-aM 

The fullowing is a genealogical sketch of the family : of pnttfr- 
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CASEST IN THE SUDOER DEWANNY ADAWLET. t.t 

The plaintiff stated^ that Buktawur Sing, the son of Ajub Sing, tlf5. 
was the first acquirer of the estate, and that he had possession ■ 
thereof till his death in 1827i$um$u/ 6era(1178 F. S.): that as he Suiroop 
leit no issue, Muhum Sing, his half brother, took the management 
of the estate, with the consent of the widow of the deceased (Ram 
Perkash Sing, the pluintifTs father, the nearest heir to the deceased othen. 
being yet a minor): that Ram Perkash Sing, on coming of age, 
managed (he household concerns, and Muhum Sing the zemin- 
daree: that on the death of the latter, the settlement of the 
village was concluded in 1197 F. S., by the mutual consent of the 
family, in the name of Sheo^Umr Sing, his son, it 4>eing customary 
in the province of Benares for one or moret^f the sharers to stand 
forward as engaging proprietors, the rest of the fuFnily participat¬ 
ing in the profits of tlie estate according to their respective shares; 
that on iiis death, in 1198 F. S., Dhowkul Sing took pnssession of 
the estate, and held it without any sunnud till 1*290 F. S.: that in 
1210 F. S., the plaintiff and the defendants obtaining a poltah 
from Government had joint possession till 1212 F. S., when the 
estate was sold hy public anciioii in satisfaction of arrears of 
revenue, and purchased hy Mirza Gholatn Nukshbund Khan, who 
bad possession till >219 F. S., when the sale being set aside by a 
deiTeeof Oonit, the defendants recovered possession, and paid him 
his sliare of the profits till 1224 F. S., after which they dispossessed 
him of the land in his own cultivation, and refnsbd him his share 
of the profits. He therefore instituted this suit claiming posses- 
Bton of one-half of theest;ite. 

The defendants denied tlie plaintifTs claim, and pleaded tha> 
the estate was oiiglnaily acquired by Muhum ISing, that thev had 
from tlie first acrpiisition undisturbed possession thereof, and that 
xieiilier the plaintiff iior his ancestors ever had possession of any 
portion thereof or any interest therein. 

Alter receiving the documents of the parties, and examining 
tlieir witnesses, the Senior ,ludge of the Provincial Court of 
Benares (W. A. Brooke) was of opinion that the plaintiff 
had not proved that either his ancestors or himself ever had 
pos-ession of the estate, and that as thb det'endants had held it 
for so long a time, his right of a<-tion was barred by the rule of 
limitation. He thurelbre dismissed the claiin*on the 30th of 
Decernlier 1820, with co^ts. 

'Ihe plaintiff appealed from tins decision tA the Court of.Sndder 
Dewanny Adawlut, and was allowed to plead as a pauper. The 
respondents did not appear to defend th% appeal, although duly 
summoned. • 

I'lie case was first taken up by the Second .ludge (Courtney 
Smith). On perusal of the whole of thA proceedings, he was of 
opinion that it was proved that the talook of Sur^wiin, &c., situate 
in pergunna Mundeahoo, zillah Juanpoor, was the ancestrel estate 
of the family of the parlies, and that during the confusion and 
misrule, which existed in the time of Raja Bulwunt Sing, it was 
for a time lost to the family, until Thakoor Buktawur Sing, the 
•on by the first wife of Ajnb Sing, regained possession, since 
which time it had remained in the family: that at the settlement 
of 1197 F. S. Sheo Cmr Sing, the either brother of the respon- 
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j 8 f 5 . 4en(8» got a pottah for the estate, as an hereditary talook from thfr 

— Resident of henares. and retained possession until his deaths 

Surroop when hpottnk was granted to the respondents; and that there was 
ilb'^wk t proof that the descendants of Indiir Sing, full broUier of 
Siog Hiid Thakoor Buktawur Sing, ever separuted themselves from the family, 
oitien. or ceased to parti<'ipate in the proHts of the estate. '‘He therefore 
considered the estate to be the rightful iitheritance of the dest end* 
ants of Ajiib ^Sing, by his two wives. He did not consider the 
-’plaiiitifTentitled to a moiety of the estate : for it appeared by the 
genealogical tuhle, the correctness of which was pmved by the 
evidence of the,witnesses, that 4 anas would go to the descend¬ 
ants of llughoonath ^ing, and 4 anas to the descendants of 
Byjnalh Sing, the sons of Indnr Sing; and (hat of the share of 
Riighuonath sing, one-half (or 2 anus of the whole estate) would 
devolve on the duscpndants of Sewtik Kani, viz. the plaintiff and 
his hrothur Koop Sing, and the other half on the descendant of 
Munwa Sing. viz. Kuorhoo Sing. As Honp Sing, the younger 
brother of the piaintiff, messed with him, the Second Judge was 
of Opinion that a decree might he passed awarding to him, with the 
plaiiititf. on the sole proMecution by the pliiiritiff. the two anas to 
which they were untitled: hut that this could nut be done with 
regard to the shares of tlie descendants of Munwa Sing, the other 
son of Rnghouiiath, and of Oodwiin Sing son of Byjnath. as they 
were not puities in the suit. He did tiotcouciir in the opinion of 
the Senior Judge of the Provincial Court, that the cognizance of 
the Sint wa» tmrred by the rule of limitatiun. He observed, that 
as Mnliuni Sing, the fatlier of Sheo Uinr Sing and the respondents, 
had possession subse(|nent to the Ist of July I77o. the plaintiff's 
right of action was saved by section 35, regulation 23, 1795; that 
Ham Perkash Sing, the father of the plaintiff, had no occasion to 
bring forward a claim in any ('nnrt, as he received his share of the 
pi'oKts, and had no cause to be dissatisfied : but that the plaintiff 
had brought his a< tioii within twelve years from the time when the 
defend.inis refused to allow him to participate in the profits of the 
estate. Under these considerations, he recorded it as his opinion, on 
the 29th of November 1«S24. that the appellant was entitled, in 
conjunction with his brother Hoop, to pus&ession of a 2 ana share 
of the whole estivte in question. 

The case was next laid before the Officiating Judge (C.T. 
Sealy). Ho observed^ that the appellant stated in his plaint that 
Buktawur Sing died in 1827 5</m6u<. and in his petition of appeal 
that he died in 1823 .S</m5u/; and that after his death Muhum 
Sing had possession of the.estate as manager, lie did not think 
the evidence was sufficient to establish the fact, that either the 
ancestors of the plaintifft or the plaintiff' himself, had since that 
period possession^ of any portion of the estate. He therefore 
thought that the eiaim was barred by the third clause of section 
i5. regulation 22, 1795, which declares that no action for the reco¬ 
very of possession of land shall be cognizable, when the party had 
been dis(K>ssesaed antecedent to the 1st of July 1775, correspond* 
ing with the year 1632 of the Sumbut sera, and recorded it as hit 
opinion, on (he 30th of June 1825, that the decision of the Pro¬ 
vincial Court of Benares should be confirmed. 
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The cate was lastly taken up by Henry Shakespear (Ofliciating 
Judg;e.) He concurred with the Second Jud^e with regard to the 
proof of the far-ts stated in his opinion, and observed, that although Suno<^ 
clause 3, of >ection 15, regiilatitm 22, 1796,fixed the let of July 
1775, as the period beyond which no cause of action should arise, siQg^id 
yet the ’Jnd clause of section 35, of that regulation, saved io puttee- others. 
durs the right of suing to recover possession of their shares, 
provided any one of the sharers had pns.4ession suhsequetit to 
the period Axed as the limit bv the third clause of’section 15. In 
concurrence therefore with the opinion of the Second Judge, he 
passed a final order on the 21st of September 1825, amending the 
de isioii of the Provincial Otmrtof Benares^ disnussing the plain* 
tifPs. claim to 6 anas of the village, and awarding, to him and his 
brother Roop Sing p ossession of 2 anas therenf. One-fourth of 
the costs were charged to the respondents, and the rest to the 
appellant. * 


BUNEEYAD SING, Appellant, 

verstti: • 

GHOLAM ALI, Respondent. 

GHOLAIVf All sued Biineeyad Sing in the Provincial Court of 
Benares on the 21st of January 1817, to recover the sum of 4,57 
rupees principal, and 2,765 rupees, 12 anas, interest on a bond, 
total 7.340 rupees. The defendant, though duly summoned, failed 
to appear to defend the suit, and the execution of the bond, and 
payment of the money being fully proved, an exparte decision was 
passed on the 30lh of September 1820, awarding to the plaintifi' 
the principil sum lent, with interest thereon at 12 per cent per 
annum from the date of the iioud to the day of payment, provided 
such interest did nut exceed the principal^ 1'he costs were charged 
to the defendant. 

The defend int appealed to the Cotiri of §udder Dewanny 
Adawlui from this decision, denying the execution of the bond ; 
but as he neglected to appear within the pejfiod allowed by a pro* 
clamation ordering him to attend and prosecute his appeal by a 
gitf n day, the appeal was dismissed on dq/'auit. It was, however, 
subsequently readmitted on his shewing cause for the delay. 

On perusal of the whole of the proceedings, the Officiating 
Chief Judge (C. Smith) saw no reason fo| altering the decision of 
the Provincial Court as far as related to the justice of the claim of 
the respondent. He observed, that the decisiorf of the Provincial 
('ourt in awarding only interest equal to the principal was nut 
conformable to a decision passed by this Court in the case of Balioo 
Janki Pershad, appe'lant, versus Raja Oodwunt Niirain Sing, res¬ 
pondent, in which interest was awarded from the date of the bond, 
though it greatly exceeded the principal; yet as the respondent 
bad not appealed from that part of the order, the decision could 
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18S5. not be altered. As, however, the interest had already exceeded the 

-— principal, he passed a final decision on the 3rd of December 1825, 

theilatfi of confirming the decision of the Provincial Court of Benares, and 
tlivirde- awarding to the respondent the sum of 9,150 rupees, as the con- 
dir* solidated sum of principal and interest; and interest on that sum 
psymeot. from the date of his decree to the day of payment at the rate of 
’ 12 per cent per annum ; the costs were charged to the appellant. 


PHEAG .^ING, Appellant, 
versus 

AJtJODYA SING, Respondent; 
and 

AJOODYA SING, Appellant, 
versus 

PREAG SING, and CliUKUN SING, Respondents. 

A.IOODYA Sing instituted a suit in the Provincial Court of 
Patna, on the 24111 of April I8l7, to recover from Preag Sing 
and Chnkiin, a riphety of the share of Uoodry Sing, his father, in 
SImhnIiad, the tulooks uf Khnrimor, Agursoond.i and Koundee, in pergunna 
Ix’irii'II Arra, ziliah Shaluibud; and to recover tlie mesne profits thereof 

1224. Suit laid at (i,244 rupees, 1 ana. 

•on; the^ * stated that the family property was held in joint tenancy by 
adopted three brothers, Chnkun Sing. On >dry Sing and Ajaib Sing till 
•on takf « 1222 F. S., when, after the death of Ooodry Sing, Lhiiknn Sing, 

and his brother, petitioned the Collector for a separallon, stiting at the 

mil nun same lime that Gfiodry Sing had left heirs, the plaintifi'. (his own 
thn>t>- son), andPreagSing, (an adopted son); that he, plaintiff,denied the 
founli!« rtf adoption of Preag Sing, who was in fact the son of Chnknn Sing : 
naprrt|H>r- the Collector, on perusing a document hied by Chukiin 

Sing and Preag Sing, pnmorting to be a deed executed by Ooodry 
Sing, whereby he left to his real and adopted son equal portions of 
his property, put Preag Sing in possession of one half of his share, 
and the plaintilt of the other: leaving him. if dissatisfied, the 
tiption of suing Preig Sing to recover the same. He therefore 
instituted this suit to recover the s&id moiety from Preag Sing 
and Chnkun Slug, denying both the adoption uf Preag Sing ana 
the execution <>( the sni^ document. 

The defendant stated that Goodry Sing, having no son, adopted 
Preag Sing, ihu son of his brother Chukun ^iog; and that five 
years after the adoption, the idaintiff was born, and that Goodry 
Sing before his ^ieath executed a deed granting his real and 
adopted sons equal shares of his property. 

The Third .liidge of the Provincial Court of Patna was of 
opinion, that it was proved by the evidence, that Goodry Sing did 
really adopt Preag Sing before the birth of the plaintiff, his owa 
son: but that the document filed by the defendant was unworthy 
of credit, being merely a copy, and unsupported by credible evt- 
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dence, 80 that the decision of the case depended on the Hindoo 
law. He therefore put the following question to the pundit of the 
(^ourt “ If a Hindoo adopt his brother’s son; and after the 
adoption, his w ife bear him a son ; how, according to the Shaster, 
will his property be divided between his own son and his adopted 
son The pundit gave the following answer: According to the 
Hindoo law as laid down in the Mitdkshura, Vtfuvukam^ Muifu- 
cha, and other tracts, the property will be divided ento two p.irt.s : 
one of these parts will be again divided into four portions, of wiiich 
one will go to the adopted son, and the rest of the property to the 
real son. This nyuvKS/Zta is^acenrding to the doctrine of Vasltis^ 
iha and Catyayuna.’^ J'he 'i'hird Judg^ passed a judgment 
according to this vyuvusthat awarding to the plaintitf three quarters 
of the property ciaiiucd : and leaving in the hands of Rreag Sing 
one quarter thereof, or one eighth of the wholetshare of Uuodry, 
and left Ajoodya Sing (he opt on of suing the defendants to reco* 
ver the mesne profits of tlie portion awarded to him, if they 
refused to pay them to him. 

U( th parties, Ajoodya Sing and Preag Sing, being di-s ttisfied 
with this decision, preferred separate appeals to the Sudder l>e- 
wanny Adawlut on pleas similar to those urged hy them respectively 
in the Provincial Court. Previously to deciding on this case, the 
Court demanded an exposition of the law from their Hindoo law 
ofHccrs, in terms nearly similar to the question pul to the pundit 
of the Court of Circuit, and received the following answer : A 

Hindoo inhabitant of the district of Shahabad adopts his own 
brother’s son: and afterwards has a son born to him. After his 
death his property will be divided into four parts, of which three 
parts will go to the real son, and one part to the adopted son: 
this vyuvustUa is according to the MttaAe?iuray Vut/aca A^iman^ia, 
and other tracts current iu the distrit t of .Shahabad." 

Aiithoritv: I’he text of Vashislha cited in the A/rVal&Au'a, 
Duttaca Aiimnnsa, and other tracts. “ If a person lirst adopt a son, 
and afterwards have a son born to him: after his death, one fourth 
of his property will go tu tlie adopted son." 

As this vyuvustka was not conformable that of the pundit of 
the Provincial Court, the pundits of the Sudder Dewanny Adaw« 
lut were desired to explain. They stated in reply, that the answer 
given by themselves was correct, and borne out by the ShasterSf 
and even by texts alluded to by the pundA of the Provincial 
Court: The text of Vashistha being the one given as the authority 
for their answer: and the text of Catyay&na being as follows: 

If after the adoption of a sun, a son b»bora to the adopter, the 
adopted son will take one fourth." 

The Court concurred with the Third Jftdge of the Provincial 
Court, as to the proof of the facts of the casen but under the 
vyuvvstha of their pundits, they amended the decrisiori of the 
Provincial Court, and pass^ed a Anal decision on the 7th of De¬ 
cember 1825, awarding one-half of the moiety claimed to Ajoodya 
Sing, and leaving Preag Sing (the adopted son) in possession of the 
other half, or of one-fourth of the whole property uf Goodry Sing. 
One*half of the costs of both Courts was charged to Ajoodya 
Sing and the rest to Preag Sing. 
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BIRJA SAli^E.aiid q^n (Hein of LucBWva SAUiSt 

decMted), il^pelUnUt ■ " ■ ■ ■ 

vertM liil^ 

ROOPUN SAHEE and othera, RenpondeoU. ' . 


THIS waft a anit instituted io tbe Tirboot .2iUah ^oartt oa ibe Claim to 
26th of January by Oudboo Sahee, Chnti Sabee* and Roa^ 
pun Sabee, agaiott Luchmun Nabee, Soobnin Sabee, ana the other ||i„aodpro- 
appellauti. t<> recover poftseseioo and be ngiateredjia pr(»prietora pcrty dla* 
of eue moiety of mouaas Cuttufpore, Ram PuiHe, Nowa,and Khota, mia«edi aa, 
a l•taa;»wr m«Aa/: a moiety of mcuza Ddiotalee, a* seven 
share of wbi<‘b was nizamut and the reat jt^zer land: a moiety of |ref/*dJa* 
a third of Kajguud, a bruhmooter motiia; and a moiety of mousas cendn)* 
Sultanpoor and ^see fiyjnatbpoor Vtlet and Dakhilez, an frum the * 
altumgka mehal in pergunna Tirsat, zillah Tirboot. The action 
was laid at Rs. 505, the estimated aootiAi produce. 

The pliuiit set forth, that all the above mouaas.as well as Dost- Me the pro- 
poor Kundoee and mouza Bungtolab a nizamut mehal, constituted 1**^ 
the hereditary estate derived froni bis grandfather by De» ^ingh 
lUi (the ancestor ofifle plaintiffs); and me foUowiog genealogical f»ouly 
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According to family custom, ^e elder broUmr. by geaeral con¬ 
sent, undertakes the management of the estate end other domestic 
affairs, and in conformity with this ueare, Behitr Sabeq».tbe patarnal 
anceetor the plaintiffs, first engagea for the ■etjdemont for, and 
superintended the viiiagee in dispute, and. After ^ira, llRurum 
Bsms* tlM anoestor of m defendants, who ^was sucee^ed by the 
dfifendaots theeaselves, who were of tim family of.the elder .brother 
duggul Sabee. The mitrimonkal, ezequial, and dther necessary 
eapepces were defrayed by general consent from the proceeds of 
tbe vUltfee in question, and the plairtiffs ooatinued in posseseioA 
oif the £bood*Easht lands, which- had been occupied by their 
grandfather. Accoiding to ancient quetom^ .a petitiou wee preseotad 
te the Col(ucter*s offee at the time of the deceepsal eettlemeftt in 
1167, P. 8. in the name of Luchmun Sahey, by hif bi^er. thg 
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late Rttghoenath Sahee for the malgoozaree of the Tillaget in 
■ ■ — dispute : and the proceed* of the estate were paid till 1199, F. S. 

BirlaSidiec and likewise from the end of that ^ear till 1212, P. 6. to the plain- 
•bdi^icrs, who annually received Us, 23,‘Rs. *20, and sometimes Ra. 16 as 
LbM ^ proprietary dues. '1 he plaint further staled, that the plaintiffs were 
otitert, in possession of ten beegas of land belonging to the sixth share 
of mousa Rajkund; that the ryots of mousas Ramputtee and 
Dbotolee, ii> consequence of two letters written by 'flughoonath 
Sahee and sent to them by Dhururo Sahee, the ancestor of Cfaeda 
Sahee and Becbook Sahee. directing them to take pottahs fur the 
lands which they cultivated from pudhoo Sahee, (the plaintiff), 
-who was the pttffeeffnr of half of the above mouzas, and to pay 
the revenue*to him, had done so accordingly, and continued to pay 
the revenue; that in'1204. Ftfs/ee, l.nchmun Sahee, one of the 
defendants, had registered the villages in dispute in the CoHertor'a 
office, in the namee of Suboor Sahee and Pittee Sahee. without 
informing the plaintiffs ; that he would not accede to their requeet 
of having their names entered in the 'Collector's books, and ne¬ 
glected to give an account of the profits and lo^8es of their ihara 
when desired to do so by the plaintiffs; that as there were eight 
villages and upwards of a ten-and-half apna share of a third 
of mouza Bunetolah, which had been publicly sold (for which the 
plaintiffs would sue hereafter) there still remained eight villages 
and upwards bf a five anna one pie share, to a moiety of which 
the plaintiffs were entitled, viz. four mouzas and upwards of a two- 
arid'half annas: from which, if mouza Dostpoor Kuudnee were de¬ 
ducted (of which the plaintiffs were in. possession, and settlement 
of which was socnetimes included in the defendants, but generally 
in the plaintiffs kabooUtut) they were entitled to recover posses¬ 
sion. and be registered as proprietors of three mouzas, and up¬ 
wards of two-andiialf annas, for whichthey accordingly now sued. 

Ihe defendants, 'Luobmun Sahee, Suboor Sahee, Myakowan 
Sahee. Becbook Sahee» and Cheda Sahee, stated in answer, that all 
the villages mentioned in the plaint composed the estate whicffi 
had belonged to the ancestor of the parties; that in 1165, Fuslee, 
the father and uncle of the‘plaintiffs sold the villages in peigun- 
nah'Tirsut without the knowledge or consent of their (the defen¬ 
dants) ancestor, who iitedin mouza Churwah, pergunna Bisarah, 
zillah Hajeepoor, his ancestral estate; that the whole of the 
villages in dispute remained in 't()e pos^essiun of the purchasers 
till 1170 Fuslee; that between the years 1171 and H92F«Wer, she 
defendants, while living separate, repurchased, at much trouble 
and expenre, and with iponey realized by their exclusive exertions, 
all Ufe villages sold by the'plaintiffs ancestors, by paying two or 
three times their value, and recoveredthe kvbalas or deeds of sale; 
that in 1209 fus/er, a robbery was committed in the house of the 
defendant'Suboor Sahee, when a basket in which the papers were 
-deposited was stolen among other property, but that'there still were 
m few documents at the house of Luchmun Sahee, which would be 
produced on the investigation; that no credit ought to be attached 
to the allegations of the plaintiffs, with regard to the matrimonial, 
exequial, and ether necessary expences, having been defrayed from 
U)s proceeds of'.the estate in dispute, io tMir having recelred 
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SKo/tlana in eatb, and to their being in potseeaion of ten beegae 
of tbe wtaliiuHa land; for tbe defeadanU, on eeeing the dietroM of • - 
the plaintiffe, bad, from a epiritof brotberiy kindueee, made .over to 
tbeofi fur their eupport five out of an hundred beegae of Mofiidaaa 
land in mouse Rajkund-, which was in their (defendauU) poeM#eion, &b«e 
and coiieisted of two diatinci oarle, bating been divided between othen> 
them; that if the plaiiitiSs baa reaily been co>abaNn with tha . 
defeodauu, they would bate been entiiied to 6fiy beegae of mo/i- 
kana land; that likewise, when the |>etiUon was presented for the- 
nixamut villages, hy Luchmun Safaee in 1197, ano the accounts of 
the prohts and losses of tbe estate were msde up by Luchmun. 

Sabee, Suboor Sahee, and Pii^ee Sahee, tbe three co«parceners, or 
when the settlement was made io-1202 Fusie§, fur inoeta Bung- 
tolah, hi tbe name of Luchmun Sabee, tbe names of the pleintiBb 
would also have been entered in the Collector*# books, or in tbe An- 
no<mgo*i report on the sharers of the estate, furniihed ae required, 
in 1303 Futlee, by the Collector, in consequence ofdieegreemente 
between the partners; that if the plaintiffs had any cJeinis on the 
estate in question, they would have brought them forward in the 
suits instituted by them against their (defendants) ancestors, up 
to the present day; that tl^ piaintiffiBtatement, with reepe<*t to a 
separate settlement having been made for moura Uostpoor Kund- 
nee, and their being in possession of it, was altogether false, inae- 
much ae there was a decree of the CouK to prove that the ebove 
mousa was the estate of a minhaeedart and the causd was pending 
before the Sudder Dewanny Adawlut, in consequence of the mtfs- 
haeednr having appealed: that if the mi4haeedar had granted a 
pottah tu the plaintiffs as malikt, such grant would not establish 
their proprietary right; that the two letters forged by tbe plaintiffs, 
purporting tu be written to tlie ryots of moueai Ram Puttee and 
oungtolah by Rughoonath Sahee (who died in 1202 Fusfce,) ois- 
behalf of Luchmun Saliee and Suitor Sahee, although they were 
able to write themselves, and falsely stating that Chidhoo Sahee 
(plaintiff) was the putteedar of a moiety of those villages,.and'di¬ 
recting them to take a pottah fur the lands they cultivated from 
that person, would not prove the co-parcenary of the plaintiffs; and 
that the suit now instituted by the plaintiffs,•notwithstanding they 
had disposed of the villages in dispute, was barred by the lapse of 
time, and was not therefore cognizable * 

The answer of Soobrun and Buksh Sahee was to a similar effect. 

On the demise of Soobrun Sahes, Suboor and Buksh Sahee 
alone appeared as his heirs. 

On tbe 8th of September 1815, the Register ofihe ziliefa paMed 
judgment to the following effect t • 

**l he plaintiffs claim,, on tbe ground of a proprietary * right 
derived from their paternal grandfather, as established by iheir 
genealoeieal table; but their right is not corroborqied by a single 
one of the eleven documents produced by thtfm; for the Au5a/af or 
bills of sale, are dated 1165 F. S. whereas it has been proved by 
tbe testimony of ux witnesses adduced by the defendants, that tha 
father and uncie of the plaintiffs sold the villages tpecided in Ilia 
^aint, and which formed the joint estate of the parties, in tlA5 
Futleo; that the purchasers were in poseeMion of them tiU 1^0 
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>BM< Futhe; Niftt tht dcfendanto ancestor rapttrdiaced thatti 

--Uviag^ Mparata, batwaan tbti yattt flTfrawd 1192* F: 8:;'*^ that 

Bh)«S«kee the dafaadai^a hava been, -ta aet forth in their tafiy/ tnThtteMioii 
•ad oUMt«» iiidapandaotly and eiclaaivaly of the pialmiffa or their aacaaiors. 

1 1 ha Mfooekv&a in tbe8idianpora caaa< dated ! IW, a copy^of trMch 

otuia. haa baan ftlad by the plaintiffi<which stataa that the oameof thr 

plaintifT, Oudhoo Sahea, waa entered with the nainea of Lachita.tie 
8ahaa and the other defandahta aa ** maiikt *^ anddherebV coat^' 
dicta tha ataietnetit of Hidayut AH Khan, preduchd by* the jplhfd’« 
^a« which declaret' that Lucfamnn and 8uboor Sahee had' eon^« 
aned to receive the malikttna or proprietary does of Soltanpore) 
at well at ih^farigk-kkuttee or de^d of aequittaiice, poffob, and 
other documeuU rehitive to Dottpoor Knndnee, for which no soU 
haa been inBiitoted, are irrelevant Vo-the praVent cate. Ae'the' 
plaintiffa have stated in their plaint, and their witneateaiBlijoo and 
Mchun Sahca have depoaed, that the plaintiffa have not been in 
potaeaaioD of monva Cottulpora eince 1199 F. S., the iapae of 
twenty years from that period to the year 1219. the date of the 
present suit, bars their claim, and places it beyond the cognitance 
of the Court: even crediting the allegations of Mohtw 8abee, 
bboopnarain bahaa, and bir|boo Sahee., that the ptaintiffa recaivad 
in their preasDce, from the defendants, twentt;'-fiva rupaea one year, 
iWMiity another, and fifteen another, it would not appear that these 
anma ware paid asfnaftitefia; .for if. the plaintiffs were,entitled ^to a 
moiety of eight mouzas, it it aurpriiing that they were satiafied 
with so email an amount (ona tnonah alone, Cuttnlpora, consisting 
of seventy baegaa, being set apart,for that purpose), and that they 
, did not aue, if they considered their nhara of malikana inadequate. 
None of the plaintiffs witnesses have deposed to their having 
received mafiAaaa from 1199 to 1210 F. S. liis lurpriaiirg that 
the plaintiffs should fie iu possession of ten beegas of malikana 
land in mouza Rajkuud, as stated by .them, for itappears from tbe 
depositions of the witnesses, that ona hundred beegas of mafiilaKa 
land, ina third of mouza IUjkuiid,i8 separate; and even if they are 
in possession, it can.only be granted for their aiipport. The grant 
pf iiudigp.on forly«fiv« beegas of the mouza Rajkimd lands <a copy 
of which has been filed by the pUiiitiffs, under the idfa that iha. 
insertion of the name of JoolalSahee, eon of the plaintiff Oudhoo 
Sahee, in it, in conjunction with tbe names of certun of the defen* 
dants as maliktt might benefit his canse) is insufiaciant to eatablith 
their claim, inasmpch aa 1 qm of opinioq, that such grant waa made 
for their aubsistence in the tame manner as, according to the 
statement of thedefandanis. five beegas of mo/iuiatia laud in tnouza 
KajVund, were granted for their aubsistenea.”—'He therefora 
.dismMsed the suit with costa. 

. Qudboo Sahas an^Roopna Sahee (Cheyn Sahee being dead) 
to tb.a Patna Provincial Court in formd pavperts. 

P?,lhe 334VApril 1821,ibe Ihird Judge (ia oppoaitioD,-to the 
ppiiMOBoftfie FirstJudge,asconUunedin bisproeeadingort^a Ifith 
m.JaiMai^ 1831, who was disposed to afiiriii thejudgihantof the 
^Ulah C^|rt).ai>id in concurrence with the Acting Judge, who con- 
^ey^that been proved, that the respondcnta ancestor 

^urc^a^A ^ villages iodispme, reversed the 1^ster*t.<iBc^ 
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•nd' pUM^d a 4e^raa4itiietliig ihe appcUaDU to bo pulia'potaewioa I|N> 
ot' o DoieiyortiiotiiUg^t'm ditpoto, oooordtiig to tiieirotwmi ood ■- 
groHUng i«-4ikO'mo(»HOr^Cor4bo mpoiHlento-o «f oiooia Bii}i8g{bM 

Uootpour Kundtioo^-wkioh waii4n t))o •^XMaettioa of Iboiafpellaiito. aa^MhH% 
Tiie ca»u of both OourU wart mado payabk b 3 f tbo wapoadeata. * *.y^*| 

A aprcial appeal to tbit Court was allowed by the Second and oUm 
T hird Judges (Messrs. Smith and Goad.) on the grounds, that the 
proprieta^ r^ht of OadhooSahas; and Ibe^ other ^aintidrs to this 
estate, did not appear well founded, and because the reasons 
staled III the decree of the ZUlab Court, aud die proceeding of the 
First Judge of the Provincial’ Conrt amned tojustiify a lui&ar tn* 
vestigatlon ofUie defendants <;pse. Ths appellant, Lnchmun Sahas, 
was euoeeeded on* bis* demise Biija Suae, who appeared on 
behalf of hiuiself and likewise ae guardian to Achdnmut ^hee, 

Hoolee babes, Pran Sabee, Ibakoordial Sahee, Rughoobundial 
Sahee, and Suodishtdial SAee, his minor hnjtbsM, bsirs of the 
duceassd. Tbs respondent, Oudboo Sshee, was succeeded on hie 
death by Joolal Sahee aud Dhunee Sahee bis sons, and Ishurdutt 
bahee-bis grandson. 

^'he oaaecama to a hearing before the Second Judge (Gi. Smithy 
on the 16thof llarch 183^ when all the papera-andplaadingt ofthe 
parlies were read. Ssibsequsntly, the appellants voMsf prasented a- 
copy vf a decree passed by the Uurbunga iUllab Court, dated July 
the dth, 1783, in ihe case of Moobummud Shakir Khan v. Luchaun 
Sahee; cDpir of a report made in 1196 F. S.on *the mousaa in 
psrgttiiua Tirsuti a copy ofthe Afinhaee fisr l«I9S F.St and 
Apottah iu the names of Luchmup Sahee and others, dated tStb 
Oi iSAttAur Skowai 1309 F. S. 

After a due consideration of all the circumstances.of the case, 
the Second Judge (C. Smith) saw no reason to change the opinion 
eoteiiained by him on admitting the special appeal. Ha therefore 
recorded liis judgment to the fullowitig effect: 

1 am clearly and decidedly of opinion, that the eetate in dispute 
in pergunna Tirsut, riilah Tirboot, belonged formerly to the an> 
cesiors of the parties in this case, but went, and for a long time 
continued, out of their possession; that the family of Juggut Sahee, 
son of Oeo Singh Rai, viz. the appellanUAiicestors, alone exerted 
themselves and expended money for the recovery of it, and having 
repun hased it. have ever since been in possession of it, indepen¬ 
dently ai»d exclusively of the respondents, who are deecendants of 
Hehar Sahee, the other son of .Ueo Singh Rai Ntbat the deecendants 
of Behar Sahee had no part or share in the recovery of it; and that 
although a portion land may have been made over to them for 
their subsiatenie, such grant cannot establish their proprietary 
right. It appears from the papers of the case, that when thb settle¬ 
ment was made in 1197, the name of Luchtpun Sahee (who is one of 
the descendaots of Juggut Sahee) was registered in Ihe Collector*! 
books; and that in 1304 F. S., the names of SoSbrun and Pirtee 
Sabee were also enterad; but they were likewise descendant! of 
Juggut Sahee, nor does it appear that the name of any one of Ihe 
descendants of Behar wae ever registered in the Collector*! office. 

The reaeont, moreover, stated in the proceeding of the First 
Judge of the Provincial Court (against whose opioioa the decree 
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i8?$. of that Court waa pasiad,) and in tbe deeraa of tba RagUter, 

, , appear to me correct and conclusive. Adverting to tbeae circunio 

lUijaSftlHv siunces, and to the precedent estabiisfaed by the.decree No. 3219, 
M»dmbvrt, passed by this Court on tbe 27th of >\pril ]&34, which provides 
**** ^‘**^*^ * person being a sharer in an estate before it is 

otbers. ” "" ground for granting him a share in it after it is repur¬ 

chased. 1 am of opinion, that the decree of the Provincial Court 
should be reversed, and the judgment of the Register upheld.'* 

'I‘he case was accordingly referred for the concurrence of another 
Judge, and came to a hearing before the Chief and Fourth Judges 
(Messrs. Leycester and Dorin) who having perused all the paMrs, 
were of opinien, that although the^appellants and respondeote 
were collateral relatiotis, and descended from one common ancestor 
(Deo Singh Rhi>, who was the proprietor of the villagenn dilpute, 
as well as of others yet It appeared probable, from t^mvidence 
adduced, that iha villages in questiofl had been alienated, and 
had been subsequently reacquired, at stated by the appellants, 
eacluBively by them; and, that, at all events, there was no satisfac¬ 
tory proof, that the respondents* branch of the family had ever 
been in possession of any portion of the lands in dispute, since the 
arcesBioii of the Company to the Dew^nny, or sufficient trace of 
any right to share having been maintained^nd kept alive since 
♦hat period. In concurrence, therefore, with the Second Judge, 
they passed a decree reversing the judgment of the Provincial 
court, affirming the order of the Zillah Court, which dismissed 
»he piaintifTs claim ; and making the costs of the Provincial and 
ol Uiat Court payable by the respondents. 
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STUD RULUNDUR ALT, Appellant, 
v€rsy$ 

DHGOMUN BEEBEB, (widow of Khoda Yah Khaw, deeeaaad), Jaa. I 6 U 1 . 

and others, Kespondeuts. 

• 

SYUD RULUNDUR ALf, having proved his pauperism, insti* iv Pro> 
tttted this suit i» Jbrmd pauperis, 1 1 be allowed to redeem frum rincml 
mortgage a portion of inouza Kuttola, a rent free village, and to re- 
cover from the defendants mesne profits from 1?28 to 1230 F- S. 

The action was brought in the Allahabad Zillah CAirt, where the appril 
claim was dismissed. On appeal to the Benares'Provincial Court, the /«rmt pmM 
Fourth and Officiating Judges of that Court rejected*lhe plaintifTs 
application to prosecute the appeal in Jonnd pauperis, without any ufihecsse. 
reference to the fact as to whether he was or was not a pauper, and 
but upon the ground that the original judgment did not appear to out refer- 
be erroneous or unjust, and therefore did not merit a further iiives- 
tigation in appeal. He was, at the same time, left at liberty to p«tit>eriaai, 
institute bis appeal on performing the conditions of appeal pre- Md ibat 
scribed by the regaiationa for persons not suing as paupers. He 
subsequently preferrAl a special appeal against this order, to the ^ 

Sudder Uewanny Adawlut, praying that the Provincial Court might « apedsl 
be directed to admit his appeal as a pauper. The Second Judge spiwsl. 
of the Sudder Dewanny Adawlut (C. Smith), beforeVhom the case 
came to a hearing, rejected the appeal, observing that the Provincial 
Court did not represent Kuluiidur Ali as possessing sufficient funds 
to defray his expeiices, but refused to admit his appeal tn Jprmd 
jKfKperisoti a review of the circunistancea of his case, and thtf order 
passed thereon bv the Zillah Judge, and that it had frequently been 
determined by the Stidder Dewanny Adawlut, that such an order 
was final and conclusive, and not open to appeal, (a ) 

{a ) By clsnte 3, ■eetion 12, Regulation 28, 1.B14, it is proriiled, that ** If 
upoo a penwNi of tlie peiilion and copy of the decree (is the ca*e of an appeal by 
a pauper) the orieioal Judgment ■liali not appear to the Court (o be erroneoiie 
or nnjiist, or if the nature of the cause sball not impear to be of aufficient tin- 
portanre to merit a further inresUgation In appriR, the Court will r^ivt Hie 
petition and will refnte to admit the peiitiener to sue in appeal as a pauper.*' 

'DiU rule has been construed by the Sadder l>ewanay Adawliu, on many occa- 
atone, at resting the appellate authority with diacrettoii to pass a final order not 
open to itpecial nppeal. It would bare been otberwiee had the appelhite authority 
rejected tbe pcthionrr'a appeal, on the ground that be w^ not a pauper, in which 
case a spccisl appeal m^bt bare been admitted for tbe purpose of trying that 
point. 
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LUCHMDN POOREE, Appellant, 

v^rtui 

JOWAHIR 0£EA, RnpondaAt.' 


wit tb« 


In « wH to THE respondent brought this action in the Benares Cits Conrt, 
obtMB pe^ on the 5th of FabtOary 1816, against the appellniit and Buarain 
•rwvB of pooree, to recover poMession of two dwelling-houses, and some 
waste land aituated in Luchmun Kund, one of die srmrda of the 
der s deed town of Benares. The suit was laid at 1395 rupees, I aont, prio« 
or cipal and interest of the dead of moitgage and conditional aaU. 

tbe The plaiot set foHb that the defendanta borrowed Ra. 801, 
from the plmnitfr, at an iiitereat of 1 per cent, and aaortgaged to bins 
brsa tS>re- the premises in dispute under a deed of mortgage and conditional 
closed.sod taletdated 13tbof itfaey 1317 F.8.(February Sd, 1810) redeemable 

yoara; that on ;tba expiration of the stipulated period, 
lut<>{ lisp' pleintidPpredented a petition to the Court to be put in posspeeion 

pesriof of the above property, upon which the Judge, in conformity 

tbsteoe with the rule contebi^ in Keeulaction 17; of 1806, directed 

tikcm to be served with a notification, that if they failed to redeem 
rntnim the mortgaged property within one year from the date thereof 

wM tbs the mortgage would be finally foreclosed, and the conditional 

*tlp^ tale inada absolute: and that when he petitioned a eecond time at 
the end of ihh year, (be Judgo declared that he could not be 
uivst la ' pot in posseteion of the mortgaged property except by a regular 
the deed of anil. He therefore oow sued accordingly. 

• Luebmuo Pooree who alone gave in any answer, acknowledged 
tiM mort- ^*tiaeing executed the mortgage-deed, but denied having received 
fiiirvc bad eoy coneiderstion for it, maintaining that he bad been induced to 
rcreirml a eign the deed by the fraudulent collusion of one Jeswunt Pooree, a 
e^rsie connection of ibe plaintifl's; that tbe premisea at issue were worth 
paciaiTtbe **** 10,0(10 rupees, and that, although the legal interest of 

yaynest of one per Cent per meftsam wat atipulated for ie the moftgage^eed, 
«« addiii- be had been required to sign another bond for an equal amohnt of 
M Isbff- '*****^*'> rupee! more, it being conditioned that the btairi;- 

s»t, tuebs ^ recognhvd aa legal possessor of the house, ana that 

proeeedinR the above sum ehould be liqiHdaied by the mortgager pa^ng a 
washsUlto monthly rent of eight rupeee, ^at, in point of fact, however, he die 
rv tn"tw ^^^**^**^^* of the non-payment of tbe, mortgage-mooey, 

l^vWoBs declared the whole transaction void within two week aRer; as 
of ngwia- he could bring witnesses to prove. 

1 be City Judge, on the 3 let June 1819, finding from the evldenco 
wad^^* of two wilnessts among .those called by the plaintiff, that at the 
«Uioi WM mortgage-deed was executed, be had exacted another bund 

•ecordiag- of the nature de^ribed by the niber party, gave judgment, dismiss- 
ft ing tbe claim yrtth costa as directed by section 9, regulation 16, 

lowsd. 1793 , estauded to Benares by section 3, regulation 17, 1806. 

The plaintiff having appealed to the Provincial Court, tbe nhove 
decree was ravened by the First and Offiriating Judges, on the 
ground of the silence of the witnesees alluded to with regard to the 
etipulation of illegal lutereat until questioned respecting it; and 
of dba coufiicling answer then given by them, one Laving stated 


lowed. 
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dial the additional bond waa for double interest, and the other that 
it was for the sum of 394 rupees, as alleged by the defeadant; and -- “ 

further, on the abaaoce of any elaiss oy the plaintiff uadsr that Laehaam 
document, which was not even meutiooM in the mortgage deed. 

An application ky l^chiniin fooree, us ^hradl jmaperu. for the 
admission of a special appeal, was laid before the Second Judge 
oflbe ffudder Dewanny Adawlut, on the l*ithof SeptesDbar 1821. 

The witoasses in queation bating atteadedon hehalf oftlieplaiatiC 
the City Judge having in his proceedings declared them respec^ 
eble and iraat«Qrthy» and aothiag appearing tedmpugn lhair taati* 
mony, which went to shew that the plaintiff, in yaac 1810, A iX 
ia coatraveotioo of regidatioo^?, 1806, had atipulatqd for iaiaradt 
at .the rate of two par cgnlper aieasaas, and in eraar to conoaal^ the 
true state, of the case had taken two separata bonds; Mr. Smith 
held that a further consideration of the procaadinp waa called fioa. 

X'ha appeal wa* accos'diugly allowed, with tht concurraiico of the 
I'hird Judge (S. T. .Goad) on the 17th of the ansuiog Novembif. 

Lucbiniiii Pooree subsequently Sled e petition on the preseribed 
•tamped; paper, and paid luto Court the aatablisfaad pleadar*a fises, 
tn consequence of notice iu a proceeding, bearing data the 2ist 
U April 1825, that bis ap|^l could no iongar ba hoard to /ermA 
pauferis. (n) . • 

'I ho Second Judge, when the case was brought forwards on the 
24tb of Dacemher IB25, observed, that the pronsioas of sectien 5, 
r^iUtion 17, 1806, were clear and paramptory, aadthat Che faeg 
of tbe eseculion of the additional bond was unques^nable, and- 
had not bMn denied by the plaintiff himaelf whan replying to the’ 
dafandent'a pleas: in the City Court. Me tberefort racoeded hie 
opinion that e decree should be passed conSnaiog the deciskm 
of that authority, and reversing the decras of the f^uK of Appeal. 

A final ju^mant was recorded to.that affect, wUh the concur* 
rence of the '&ird Judge (C. T. Sealy) it being adjudged that the 
respondent, who had been placed io poeseseion of the premjeee at 
issue, by order of the Provincial Court, should reetofs mmoto tho 
appellant, together with waana profile, and ebooid 1m liable to all 
costa of suit. 

• 

(«) It ksfiof beta estannlesd by e asderiiy ef tba Court,, la ceosirurtisn of 
rcfulstiQo 38,1814, tbst no specisi sppesl.ta/srMf sdpltOd 

iff esMs oHgfnally iottituted tubteqneat to tbe tstoTreerwiry l8tS, wiwn Ast 
oeoetosiit-cnnV ioto operstioa, bnlthlo coestr ostloa has Ifssa MfersSdttfhy 
. iA,.rignlalioa3»ie3ft. • 


TOL. 
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KASHEK SURUN CHUKRWURTY, Appdllaot, 

oertut 

RAMKISHEN GEER, Reapondent. 

THIS wu a suit initUuted by the appellant aeainat the reapon- 
dent iu the Mymunaingh Zillah Court, on the f 1 th of September^ 
)8I9, for thexecoveryofRa.4,000. principal and intereatof a b' od. 

The plaint aet foiih that tbe defendant borrowedRs. 2.000, from 
the plaintiff, for which he executed and gave him two boode, od 
the 7th of Bpsakk 1217, B. $.; th%t e> ^he defendant had failed 
to diecharee the debt on tbe expiration of the period stipulated 
in tbe bonda,* and as the interest from the date of tbeir execution 
to the institutloD of the present suit would, if calculated at the rate 
of 12 ^er cenf per annum, be found to exceed the principal, the 
plaintiff, in conformity to the regulations, now sued for the priiici* 
pal, and an equal turn as interest. 

The defendant in reply, alledged that be did not recollect 
whether he had given the plaintiff one or two bonds, but stated that 
be had, on one occasion, in the moq^h of Bpiakh^ paid to the 
plaintifTs Nat6 Ks. 1,700, and on another. Re. 220 (out of Rs. 300 
borrowed from Talewar Singh,) in satUfaciion of the plaintiff'e 
demands, and could produce receipts signed by the tfaib, as well 
as the plaintiff’s letters: that as the plaintiff had not returned tbe 
bond, although freouently requested to do so, he (the defendant) 
bad not discharged the balance of hU debt, and that the present 
suit, instituted by tbe plaintiff, afler a lapse of ten years, without 
deducting the amount repaid to him wae altogether unjust. 

. The ZiJIah Judge considered that the papers of the case, and 
particularly the defeudaut’s reply, had clearly established tbe fact 
of his having borrowed tbe money and executed a bond Tt the 
amount; but he was of opinion, that the defendant had not sub¬ 
stantiated his plea of having paid Rs. 1,920 through the plaintiff*# 
Nai6, who gave him receipts. There appeared t'> him strong 
grounds for doubting the testimony of the witnesses adduced by 
the defendant, who, it'^eemed, were connected with him; iuasmiicb 
•B they had, notwithstanding the long period that had elapsed, 
deposed circumetantially and minutely to Uie defendant's having 
paid the above sum to Roopgeer, the plaintiff’s iVai6, aad 
because the evideoce of Ram .\lohun Ghoie and Gunga Churn 
Mitter (two of the defendant's witnesses) had been already 
rejected by the Cowrt, as unworthy of credit in the case of 
RooKeer Sunianee and. others, appellants, versus Gowrehunder 
Foudar, respondent. If tbe defendant had really, as be alledged, 
paid the above aum, he would undoubtedly have either recovered 
the bond, havq/^made the plaintiff write a receipt on the bark of 
H. or would have required him to furnish a eeparats receipt. But 
the defendant, who was the grandson of Roopgeer’s cAefa, could 
have found no difficulty iu procuring a false receipt from him. 
He therefore pai^ a decree on tbe 14th of September 1820, in 
favour of the plaintiff, directing the defendant to pay him Rs. 4,000, 
he amount of U* claim, with coete. 
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Tb« dcftndant appealed to the Dacca Provincial Court. On 1MB. 
tile 19th of April 18*21. tha Firat and Second Judges pasted a ' "■ 
decree tP the followiog effect: 8a» 

** It appears from the proceedings of the case, that the exeru* 

tion of the bonds is admitted. The only point of dispute is the ^_^tihis 

payment of Rs. 1,920. affirmed bv the appellant, ana denied by Qg«r. 
the resTOndent As it is cleas(from two drafts signed by the 
respondent and three receipts signed by Roopgeer Suntasee, one 
for Rs. 1.700. another for Re. 120, and another for Rs. 100, which 
were originally on unstamped paper, but were subsequently 
stamped, and the authenticity of which bat been proved by the 
witnesses adduced by the appellant) that RoopgeeP, the plaintiff’s 
Naibt received from the appellant the sum ofUs. 1 ,.920, in payment 
of plaintiff's demand, and gave him receipts for the'amount, these 
receipts are perfectly admissible and their amount must be credited 
to the appellant. The allegations of the respondent relative to the 
appellant having suborned, witnesses, are altogether incredible, for 
tbeir depositions do not exhibit the slightest mark of collusion; on 
the contrary, the manner in which they have given evidence proves 
the truth of iheir statements. The Court have every reason to 
believe that the respondeat received, at the expiration of the period 
epecihed in the bonds, the sums mentioned in the above receipts 
by draRs on his Naib, and has brought this action against the 
appellant, in consequence of some quarrel between them ; other» 
wise, it it hardly possible that he would have refrained from suing 
for nine years, when the peiiod stipulated in the bond- for the 
repayment of the debt was very short.** 'fhey therefore amended 
the judgment of the Zillah Court, by directing the sum of Rs. 1,920 * 
to be deducted from Rs. 2,000, the amount of the bond, end the 
respondent to pay Rs. 80, the balance of the principal, and Hs. 80 
interest. The costs of both Courts were made payable by the 
parties proportionally to the award. 

The appellant being dissatished with this decision, presented a 
petition for a special appeal to this Court. The Second and Fourth 
Judges (C. Smith ana J Shakespear) being of opinion that a 
collusion existed between Roopgeer and Ramkishen Geer, who 
stood to each other in the relation of Odbroo and Chela respec> 
tively, and therefore had a common interest, and finding from a 
decree of the Dacca Provincial Court, dated FebrAary 9th, 1814, 
that Roopgeer bad, on a former occasion, filed a forged sAransaeva. 
and, adverting moreover to the fact of no redlsipt being endorsed 
on the bonds, as well aa to the other circumstances noticed in the 
Zillah Conrt’a decree, considered a further investigation of the 
case necessary, and therefore autbonsed*the adiuUsiun ofa^special 
appeal. 

Tba case accordingly came to a heating bafore the Second 
Judge (C. Smith), on tbs 7th of May 1825.%'Ihe following 
exbibita were eubsequentW filed by the respondent's vakeel ; copy 
of a decree passed by the Mymunaingh ^lab Court, in the case of 
Kasbte Snran Surma, appellaiit. versue Ham Mohun Sein, respoa- 
dent, on tba 2d of Aagust 1821; copy ofa notification iseasd from 
the ZUIahCuteherry, dated 12tb December 1820; and copy of aa 
arsM from Moohummud Usiess lUaee, MoonsiftA the Mudhoopoot 
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ig 26 . Thaaa. Tbt Second Judge, having ddir eofwiderod dl tlie prOf» 
— ceediogt i« the caie, wee opitiiun, that ibe pwn nwlibeted 

ICMba* 8a> 24, 25,26,27, and 29, which bad been filed by Kamidaheo Geee» 
ran Cbakr- i„ (he ProvincUl Cottct, did aot affect the preeent caee, and were 
^TatSiahM ioadiiiiatible, inaemueh aa no regulation had been paveed eince 
Over. the enactment of aection 9, regulation 1, 1S14, which aaihorized 
a Collector to stamp a document six years sabsequeot to its execu¬ 
tion ; that no credit could be attached to the testimony of the res^ 
TOndeot's witnesses, as it was clear, if so Urge a eum aa Re. 1,920 
bad really been paid by the respon^nt, the receipts, iftc* weuld, 
like the bond, have been on stamped paper; that the I'randulent 
disposition arid coiiuiion of Roopgeer were evident from the decree 
of the Dacca Provihcial.Court, dated February 9th, 1814; and 
that he saw no reason for altering the opinion be had formed on 
^mittmg tlm special appeal. He therefore thought the decree of 
w Frorinoial Court ehouldbe reversed, and the decision of the 
ZiMab Judge affirmed. 

The case was accordingly laid before a second Judge, for hie 
cwBcurrence, and the case came to a hearing before the 'fhird Judge 
• Fe ilv), who expressed bis opinion to the following effect; 
appellant sued to recover Rs. 2(000 principal, advanced to 
the respondent (for which the latter had executed two bonds) and 
u like a im as interest thereon. The respondent admitted ha having 
contracted the debt, but stated that he had honored the appeUant'e 
dra/is to the amount of Re. 1.920, which he had p«d to hU Naib, 
Kometr.who bad given receipts for the same. Ihese receipts he 
prodnced. and called witnesses to support bis aliegaficms in the 
. LiiUh Court. The Judge rejected the receipte produced by the 
respondent in cooeequence of riieir being on unstamped paper, 
and, considering hit witnesses undeserving of credit, pasted a 
^ree in favour of the plai..liff. I he respondent appealed to the 
Dacca Provincial Court, where be Bled these same receipU, wlucdi 
he bad cau^d to be stamped six yetre after their execution. The 
Provinaal Court considering the receipts valid and admiuible, 
ordemd the w^ndeiit to pay the appellant Re. 80, the balance 
£.1 ™ Ihe same amount at interest, toul Ra. 160. 

The evidence of the witheises adduced by the respondent, appeaiw. 
however, to be unwc^y of credit. For it ie the us^ofthe 
country ^ miOre the bond on the whole amount of the ^bt being 
ai^ if only a portioo of it has been liquidated, to endone a 
ticeipt for such pbcHoa oa the bond. If the reepoodeot had 
ijally Mid the sum of Re. 1.920. he would have taken beck cbe of 
t^bonds which were for Re. 1.009 eech. end have caimed a xeeemt 
for the wt of the mmw paid to be endomd on the olheri As 

Xtf thii nature, wkch wue ongSDally oa unetamped paper, end were 

*kl7 ^ « pecuniery transactions. Besides. Roopgeer 

U the rMpOMtet s cAefa, end eautd therefore have easily obtemed 
receipU fromiiuo.** For these reuont, the Third Judge coocur- 
with ib4 Secend, in upholding the decree of the Ziilab Judge. 
UhreepoodMt meesdered to^j to the appellant the amount of 
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ltt> rtaii with UMffMt thmoR» ff«ai the Afttt>oCtht Zillah Coiut't 
Aicrte til) p^ymMi ibould be neade. The coeta of eli thiM C^srte 
wen Mde pe3reh{e by the reapondeot. 


RAMKOOMAR NEAEE BACHUSPUTEB, Appellent, 

MrtMt 


1626 .. 


BHUOWUTEBDIBIA, (wtdew ofReMDSUii BdvtTilCBAR^j,) JamSlu. 

audoiherti Re^poodentat 

* Tli« r«Ii- 

THI s wea a auit inatituted in the Calcutta Provincud Court, ob \ 
the Uth of Julv i8i7, agaiuatthe appellaat, by RaaidbMi Bhut* 
tjcharaj, on behalf of hinmelf and an the repreeentaitre of Neel- 
tnutioee Uhuttacharaj, Rainlusbub Bbuttacbaraj, and Sbaochuodtr autafltfct- 
Bbuiiach^raj, otiiiora, hairs of tba Ute Pudduin Locboo Bbutta* ^ 
t'haraj, to recover pusaasaion of 44 bateea, i 0 bans, of ieot-free tend, 

•iiuated in Holaparah and^aliirchura, Ham Jeewuii Chuk, |»er-bnriog 
l^unitab l/uft»dutnnatiy sillah Midnapure. The action waa laid ^ com* to • 
lie. 13,200, beiiiK eighteen timca the anaual produce and meaiie , 

profiU fron. 1,420 lo 1223, B. 8. , ^STri- 

The phint set forth, that 12 bateeaand lObaoa of Burhroooter pective »e> 
land, in Holaparah, and 3.5 bateee of land lb Babirchure, Hem eumits pro- 
Jeewan Chuk, pergunnab Diirodamnan, cooetituied the defeodaiit'a ^ 
enceatorial eaute ; that he diap >aed of 3 bateea by gift to certaiu 
{>f raona, and sold the remainder of the lande, now in diepiite, under deed by tite 
a bye-6/f-iDe^, or deed of mortgage aitd conditional sale, to the ^°o4iiioaal 
plaiuiitf § father, Poddum Lochun BhuUacharaj, on the 9th iif 
Ama, 12)4, B. S. in consideration of the sum of Rs. 5,001; that 
he executed and signed a deed of tale and receipts, which were term at tiie 
regularly attested hy witae»ses, received the purchase money, and endofirbicli 
depoMted the deeds under which the tenure wm held mat*free with 
the plHintili‘'s father, who gave him an Hrarnamat or agreement t^te- 
proiiiisiug to restore the d^ed of sale ud oBier documents affix«A coma eoa- 
thereto, on condition that the sum specified in the dead of sale was duiive 
paid on or before the 9th of Auin, 1219, B. S.; thaf the defendant 8ja 
farmed the lands i% dispute of the plaintiff'e iather, uodsr the 
substituted name of Ham Qopal Turkalunkgr (bis sister'e eon) aaexcewa- 
at a jumma of Rs. 600, tha amount of the annual interast* UH 
1219, B. 8., and paid him the sum specified ia the lease as interest 
on the principal'turn epeeified i» the deed of sale; that^ae the 
defendant failed within the period specified in the agreement to tbeconditi- 
liqiiidMe the principal of the porcfaase mbney, umd at tbe eem-pur- 
menoeaent of 1220, B. 8. ousted tbe plaiat^lVaBier from the 
lands, he made '«» appiioetion to the Judge of Zillah Miduapert, rfgr°°t^f^ 
according to sef-tino 8, regulation 17, ^ 1806, who eenred the beiof ao 
defendant with the usual notiftcatioalur the peri^ of one yaart of 
that at the expiration of that term the defendant presant^ a '*7^ 
petitiM to the Court. Ml «f idle andtriftnff excuses;.^ec the UwrsjrsH. 
plaioUfi*'e father again applied to the Zillah Court to be put in 1^ iniwm 
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CASES IN THE SUDDEa DEWANNT ADAWLCT. 

potMttion of tbi landi io ditpnto, aod wai referred tn a cWi\ evii 
on the Itftb of November 1806, in coufornut 3 r to the ordera of the 
Sudder Dewaony Adawlut. llie plaint proceeded to state, that 
at the plaintiff's father had died in Aghun t2SS, having previously 
eaecuUd a regaiarlv attested will, in which he nominated the 
platnltfif guardian hie minor brothers, with the con lent of hie 
•on Neelmunnee end of his second wife; and as the purchase money 
had not been repaid by the defendant, in conformity to the agree- 
roeiit, or in obedience to the notltication of the Court, and thereby 
according to the provisions of the regulation above cited, the mort¬ 
gage wae foreclosed aod tbe sale made conclusive, the plaintiff*now 
sued to recoVbr'potseMion of the lands to which they were entitled, 
on bis own behalf, a*nd es guardian to his minor brothers. 

Tbe defendant in reply, stated, that the plalntiff’^s father made 
repeated applications to her for the payment of tbe eipen'ces 
incurred by him in the performance of her father t traddha w'lth 
exorbitant interest, but she resisted his demands on the ground 
that she had never been furnished with accounts of jumma and 
hkuTch, specifying the dates of each receipt and disbursement. 
In consequence of this, the pleintlflTs father sent her an account 
for Us. 6,001, containing an item ofeRs. 41. 6. 6. as interest in 
advance, and promised to furnish a pariiculhr account of receipts 
and disbursements with dates, on payment of the above turn. 
In lieu of ihu amount, she made over to him a deed of sale for the 
lands in dispute, with a receipt for the money, and in return 
received from him an iirarnomat or agreement, by which he 
pledged himself to restore the deed of sale and the other docu¬ 
ments, provided the above principal was repaid with interest within 
five years. Ilie piaintilT's father continued in possession of the 
lands indispute, as farmer, till 1219, B. S. and appropriated all the 
profits realised therefrom, having previously received from her a 
poitah under the assumed name of his sister*s son. As the annual 
proceeds of the lands in question amount to Rs. 1.400, tbe plaln- 
tifif's father must have realised from 1214 to 1219, B. S. a period 
of six years, upwards of Rs. 8,400. Besides this, she had deposited 
in his charge various sums of money for domestic purposes, and 
had never got a receipi. The claim now preferred by the plaintlfiT, 
notwithstanding it appeared from the wasituvt papers, that, after 
paying the prTncipal and interest due to the plaintift^’s father, there 
rematnsd a balance in her favour of upwards of Rs. 1,000, io 
violation of his futffer*s agreement, and without furnishing accounts 
of receipt84iud disbursements, with dates, and settling the watilaut 
accounts, was altogether fraudulent aud unjust. She further main¬ 
tained, that according t<r the provisions of regulation 15, of 1793, 
the principal was not recoverable in consequence of the interest in 
advance having been* incorporated with it, and that the sums 
reelised by the plaintiff*, would appear from tbe wdsUaut papers 
and the evidence of witnesset. or,'in case of any doubt, by calling 
on tbe pleintiff* to give an account of tbe scasitoat, and appointing 
a trustworthy person in tha capacity of aumeetf, for the purpose of 
making a local invsstigatioii. 

On the ITsh ef November 1821, the First and Third Judg4a of 
the Provincial Oeuit, paased a decrea to the following effect: 
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It appMra from Um pUodiagf of tbt partioi^ sod all tho eircain- im 

ttODCW of Um c|te, that Uw dofomltiitadauto baring* exoeutod . . 

and ipven a daad of salt for tba landt in dUputa for the turn of RmafcOv 
lit. AOOl to tbaplaiotiff'a father, on the 9ih ordttM, 1914, B. S. 
and to have received from him an Uraraama, agreetna to reatore 
the deed of tala and recupt to the defendant, provided the prin- HbiifiratM 
oipal was liquidated with interest whhin Bve years. The Court, DIM* tad 
however, cannot be eatitfied wUh the allegation made by the elhare. 
defendant for the purpose of invaUdating the claim respecting the 
incorporation with the principal of an item of Re- 41. 6. 6. as 
interest in advance, wnich item is introduced into ^e Bengalee 
account of receipts<and disburaements produced by the defendant, 
with this remark ** the interest it calculated iff advance and incor* 
porated with the ainotmt of the kttbala ** Fur it appears from the 
evidence of Naelkaunt Holder, Ram Jye Nyayaluokar and bheo- 
ram, witnesses called by the parlies as present at the eaecution 
of the deed of sale for the lands in dispute, that the above item 
was debited to the dsfendaot, when the parlies made up their 
accounts, at part of interest due to the plaintilT’s father on a for¬ 
mer loan of upward! of Re. 700, and it was mntually agreed that, 
after haring inspected eac^ other's accounts, which were at their 
respective houses, they should come to a settlement about the 
remaiuder of the interest due to the plaintiff*! father, as well as the 
interest due to the defendant on the eum paid in by him. The de« 
fondant has failed to aubstanUate the other plea, namely, that the 
plaintiff*! father actually farmed the lands in dispute under the 
assumed name of Ram Gopal Turkaluokar, and appropriated the 
entire profits realised therefrom till 1219 B. 8. and consequently 
that there would be found a balance in the defendant's favour after 
deducting the principal with interest. For, from the testimony 
of Ram Qopal, a farmer, the son of the defendant's sister, a 
witness called by the plaintiff, and of Neelkaunl Holdar, summoned 
as a witness by both parties, and who is likewise the surety of the 
above named mdividual, it would not appear that the plaintiff*! 
fother realiud more than an interest of Rs. 600 per amsusi, till 
1219 B. S. which is less than one per cent per menssin on the 
purchase money. By the testimony, moreover, of several witnesses 
adduced by the plaintiff, it appears that tbs defendant disused of 
the crops produced on the land in dispute, and the Idsfeodant has 
not brought forward any proof to show that the pUIntiPs father 
was in exclusive possession of the lands. Fot this reason, and 
as the defendants failed to pay the principal with interest to the 
plaintiff's father within the period prescriM, although served 
with a notification from the Court, the plirintiffis entitled tq pos¬ 
session of the lands in dispute in right of a purchase now become 
concluuve. A decree was eccordingly pafoed i^ favour of the 
plaintiff, awarding him possession of 44 bateea, W bans of land 
as described in the deed of sale, with mesne profits at the-rate of 
Rs. 600 per anaam, from 1220 to 1223, amounting in four years 
to Rs. 2,400, as stated in.the plaint, and making the costs payabla 
by the d^endant. In carrying this decree into sxeoution, tha 21Umh 
Judge was directed to ascertain aod maka the dsfoodaot pty to 
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MSfi. tbe pitioliff the amount of matoe profiU naUtnd fimm tiso iapdi 
- — in di»pute in 1224 B. Mbf# he reiifiqaUheS poeiMitoo. 

juaheo- The appellant being Sieeatisfied with tbe foregoing deoiaioo^ 
Mr KeM* preferrea a regolaf appaad to tbia Court In eoMaquen<» of •> 
bbunTo. aniidcation teaued bj tbe Court, RahikiMiub Bbugwutee Lbbia«: 
Bhorrem **iSow of Rajndbtio Bbuttachan^, aa guardian of Cbunder ^yt, 
DWe aad a minor aoti of her deceaied huahtndr and Sreemuttoe Uibia, aa 
mother and guardian of Sbeochunder a minor, appeared to aoewen 
the appeal. • 

Tbe caae came to a bearing befoic tbe Second Judge (C. SoiitbV 
on the ^ of jMuary 1825, who recorded hie opitiion to ube fol* 
lowing efiertf • 

** Ine preeent cahse was originally brought before me on the 
Bib of December 1824, and having been partly gone through wae 
deferred for further consideration. It has come a second tiina 
before me this day, and, after a perusal of all the papers of tha 
ease, I am of opinion that Uie appellant's plea relative to tbe farnt' 
to the name of Ran Gopal Turkalunkar (appellant’s own sistar’e 
eon) is altogether unfounded. But that no adjustment of accouiita 
to the amount of Rs. 5,001, the principal of the bye-bil^witfa 
transaction, had taken place up to tlir 9tb of dssiis 1214, D. S. 
when the kubala was executed, is evident from the tebtimony of 
the witnesses and from accounts of the above date. From thw 
evidence of Neelkauut Holder,a witness approved by both parties^ 
H likewise appears that the plaintiff's father received, in 1214 BL 8. 
from Ram Oopai, lis. 396, and in 1215 B. S. Rs. 804, altogether 
Rs. 1,200, ana that there was due to the plaintiffs father for .1214 
• B. S. from 9th Assia (the date of the deed of sale)>to the end of 
Cheyti Rs. 335, and fur 12ti5 B. 8. Rs. 600, altogether Rs. 935. 
Tbe surplus Rs. 265, paid above tbe interest, must:.be carried to 
the raipondeut’s credit, end deducted from the principal, and the. 
appellant be made liable for lU. 4,050 9. 14. tbe amount of 
the accoiiDte adjusted at tbe time of Uie bp6u/<i. And 1 am of 
opitiion, that (he fact of a nonadjustroent of accouiits in a caee of 
oonditionel sale, a transaction in which it is necessary that tb* 
accounts should be correct and complete, is sufficient to nullify 
the claim to an abeolate tale. The settlemeivt of eccounta .which 
was nagiscted to Im made on the 9tb of Atsia 1214, B. B. wee not 
completed at 4ny subeequent period, for the parties did not meeteo 
they bed agreed. Cor the purpoee of coming to a settlement ebont 
the dieputM turn ^>f Re, 41. 6. B. 1 am of opinion ihenefore 
that tlie appellant is liable for Rs. 4,694. 9. 14. with interest 
fkom 1220 B. 8. that the decree of the Provincial Court should be 
amended, and the mortgaged estate in qiieetioo, which- hat appa* 
reoily oome into the respondent's poetetsinn in consequence of tk% 
Provincial Coum’e judgment, shonld be restored to the eppeUaatr 
and in the evmit of bis failing to pay the above principal,.with 
internet, ehoald be sold with ^ other property. The pspersef 
the ceae were eccordingly ordered to-he laid before another Jwdge 
for hia coacuieence in ^e following.decision, vU.. ^'lliat tna 
decM of tW BfoviflcUi Court. dat« November I7tb, 1821; he 
•saandfd; the ^aim to a cooclaeiveeale of tbe ebov«eeUte dieiuia^, 
•ed; that the appellant be made to pay to the respondent theamonat 
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•f* U* d«bt, w lU.'4,604. 9. 14. MiidMl,. t 

ittUfHt, «ltogftbM> Rt. :0,3ai: O '14. *kfi ftrti..._-_ , ^ 

th« 4 m« of tb« dtciiM oirtil payneat jball bo lb« RongH^ :^. 

coote be okorfod to tbo ii|i|Milbu)t; that the ibnrtfaied 

which hee come iolo the mpeadeDt'e poaoeoMit in OMii|e4|ki4iice L37 -''-' - 

of the decree of the ProviocUl Court be reetored to the appethmtt 

ar>d> at from the commenceneot of 1900 B. 8. the re»^^te Di£ end 

bate only received interest for 8 years and 4 months, and not for others. 

11 years and iQ months, that they be not r^uired to fdrttidt- 
waiUaut aecoaats; and that if the appettant foil to pay the above 
sum with coiu, Uiat the mort^nd estate and th% appallaiit'e 
other property be eold to realtih it. • 

Kishen Ktnker Turca Bhoshun filed a petition in thia Court aa 
a third ^rty, setting forth his interest ui the preeent cause, and 
that be was the appellant's own brother. Subtequeutly this cae* 
came to a hearing, on the 1 Itb and i’ith of July in the eatte year 
before the 'I'hird Jud^e (O. T. Sealy) who. after e perusal of all tlMl 
papers, recorded his judgment in the following terms: 

** After a consideration of all the papers and circumitaAces of * 
the present case, it appeare that the appellant Ramkoomaf NoMw 
bacbusputee (originally theodefendant) sold the lande in dispute 
to the plaintiff father* fur the snm of lie. 5,001, on the 9th of 
Assin 1*214, B. S.; and received from him on the tame day anf 
Uramomo, by which, provided the above purchase* money wao 
repaid by the defendant on or before the 9th of AsitU 1219, B. 8., 
the plaintifTs father agreed to restore to tinO defendant the ^ed of 
sale, as well as the other documents afiSxkd thereto. As, however, 
the above condittun was never fulfilled, aod .tiie prescribed period 
elapsed, the plaiutifiF's father preferred a petition to the Court, tw 
coufomiity to regulation 17, 1806, and the Court according to th4 
provisiuni of that regulation, isensd a notification to the defendant, 
iiiforniRig him, that if he did not repay the purchase money of 
the mortgage and conditional sale within the period of one year, 
the sale of the lands in dbpnte would be maM conclusive. The 
defeodaiH, however, neglectra to pay the money within that period. 

'I'be defendant's allegatton, moreover. With renrd to He. 41. 6. 6. 
being interest in advance, is evidently a mere rabtication. For, at 
the time when Che deed of sale was executed, In coi\yeqaenee of 
the purchase money being deficient by that tum, the pl^nti^S 
father brought forward a claim to upwards of Rs^TOfi, diM to him 
on e form er account. The defendant admitted tikis tnim, bat de> 
mended the sera of Re. 500 already paid by b|m to tbs' BiaintilTf 
father aa interest. As, however, no aeconote- were forwcoming, 
which fumitbed the dates of the deaKngl between the parties', 
it was agreed mutually that timy should go,.t# Bhatpafih and 
compiretiie aeconnU, aitd that the balenee shontt be peid to 
whir^ever party it should be found tor be dof, and n dead of sale 
for Re. 5,001, was executed with the conseni'itnd approbation of 
the defendant, it does not apoear from Bmt allegations (he 
parties, thst the plaintiff'e fothwf bad any intention t^defmndiite, 
or evading the regulation, or whether the above ittm was rehliy ' 
interest in advance or not. On the other bnnd; it hair been 
est^Ksbed by the dapoettioai of witnessek, that the ab^e^ foiii ' 
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vU 'Uken u a formar balance, and the deed of tale eiecaled; 
and h it evident, thtt u loop ae no fraud or dec«^ le dincOTored 
ill a bye^biUwufa traaaactioo, its talidity » recognised by lb# 
regulatione, and eaunot be eel aside; For these reasons I am of 
opinion tbat, according to regulatioo 17, of 1806, -^there can be 
DO doubt relative to the sale of the lands in dispute being absolute 
aad conclusive. And, although H is probable that the part^ 
had, according-to tbe agreement, come to a settlement relative 
to the sum* of 41. 6. 6. yet as this has not been clearly 
proved by the existing documents, and it appears that the plain¬ 
tiff's father ^id, from the 9th of Attia till the end of Cheyt 1214, 
B. 8. and in 121$ B. S. receive, *above the inierest-to which he 
waa entitled, the sum of Rs. 264. 8, I am of opinion that 
both these sums, vis. Rs. 41.6. 6. and *Rs. 264. 8. altogether 
Re. 305. 14. 6. should be deducted from the mesne profits 
awarded to the plaintiff by the decree of the Proriocial Court, 
and given to tbe appellant, ae his right; and that with these 
alterations and amendments the decree of the lower Court should 
be confirmed in its other points, and all costs be made payable by 
the appellant." Inconsequence of this difference of opinion, the 
papers of the case were ordered to tK) laid before a Third Judge. 
The KaAerliof the partiee having attended,"the case, in conformity 
with the order of the 12th of July 1826, was brought before the 
Firei and Fourth Judges (W. Leycester and W. Dorio) on the 
3rd, lOth, and 16th of January 1626, when all the papers filed-in 
tbe Provincial Court having been read, as well as the grounds 
of epMal and the reply' thereto, and the opinions of the Second 
and Third Judges recorded iu their proceedings of the 3rd*of 
January and 12u of July 1825, and the petitiou of Kishen Kinker 
Turca Bhoshun, a third party, tbe case was deferred for further 
consideration, and came to a hearing again on tbe Slat of January 
18‘26, when judgment was passed to the following effect: 

** We are of opinion, with respect to the item of Rs. 41. 6. 6. 
msotioned in tbe defeDdant’s (present appeliant'a) reply, that there 
is DO evidence of any fraud or Asceit with intent to evade the 
provisions-of regulation 15, of 1793, so as to come under its 
penalty; nor-does tl&ere appear any trace of the illegal compo¬ 
sition of thy other parts of tbe 5,000 Rs. for which the Kul^la 
was given. With respMt to the balance etated by the appellant 
to be due to him. it it inferrible from the evidence of impartial 
witneeses, that the turn realised by the mortgagee was 600 Rs. 
per ofiD«fD(which was the legal intereet) except that in the second 
year them waa an excesa of Rs. 964. !t is presumable, also, that 
the*mortgagor was virtually in possesMon, and as tbe priucipal 
«fthe deM of saW^ with-interest at the rate of 12 per cent per 
was^t paid or deposHsd in the treasury of the Court 
within the (moo specified in the deed of sale, or sobe^uently in 
ose year, the period allowed by the regulation (due notica having 
beOD.given afesr the expiration of the stipulated period as requirsd 
by the reguhiRoiie), the title of Um seller of the lands in dispute 
liee undMlMidly ceased, and tbe conditional sale has be<mme 
oenelurtve. For tbeee reasons, therefore, we concur in the judg- 
igent of ^ Fbovincuil Court, dated November 17th, 1821, except- 
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mr§u<Aputof Um nfu$ t9 th§$amtJRt,364^wkkA ««it b« i9$^^ 

aMVCttd ffon th»0 >ACOOMltS IB fftflWr of (OfilpBAl 

doTBodini).*' A docn# wb» accordingly punS^ witk & fora* 
going MccpUon, affiraaing tbc jndgmant of lU CaMtU ProiMctal 
CoBit of tha abort datt( which dtcttad tht to cbt ta^a mi 
ditpoic with mMoe profits from tbe year mi B. S. till the 
ncpoodentt should obtain poiatamn; and u it appaaitd ^at t|it DR^'aU 
feapondanta had obtained poMMtion of the Unda io dispute under otbcn. 
tha dacreeof the Proriacial Courti it waa proTided by thia decree 
that Ra. 264 ahould be deducted from Re. 2*400, the amount of 
mesne profits specified in the Prorincial Court's decree, wd Un 
balaoce-of Re. 2; 136 should be paid by the iwptHaht to the rea- 
pondeo^, together with mesne profits for the lands io dispute for 
1224 B. S. till possession was restored. All the costa of the Court: 
were made payable by the appellant. 


*■ 

BAMCHIINDER SURMA, Appellant, 


vereas 

QUNGAGOVIND BUNHOOJIAH, Reipo^nt? 


Ut$, 


Feb. 1st 


THE respondent brought this action m the Dloagepoor 23HaV Tbe widow 
Court, on the i6lh of March 1616, against'the'appellant and®^*^‘^’ 
others, to reeorer possession, with mesne profits^ of Bunsdurrab and 
four other rillagee, and a portion (15 anna, 4 guoM ehare) of outcbiU 
another rillage, being part of a 5 anna share in a zamindaree in dren, has 
Kieaut Pergunna t'howra, Zillah Uinagepoor. The* suit waa laid *1^ 
at Rt. 936. 3. 3. three times the annual amount^of aseesiment a ii?oi^ 
The plaint set forth that Bungdurrab, drc., eoTen endre vtJltges, • ^rtios 
and a 15 anna 4 gunda share of soother, constituted a fiRh part ^ber late 
of the semindaree Kiemut Pergunna Cbowra, and were assessed ^®*bsod's 
at Re. 368. 9. 11; that the plaintiff'• balf-brother Prannath Rai 
gave to one Radbanath Bunboojiah, with the plainti^'s content,, rkoal bs^ 
Ueegha and Furadpoor, two of Ae above seven villages, subject to Atibotsueb 
a jumma of Re. 56. 8. 10. for the use of an iddl named I'erP®^ *ppsw» 
Gopal Deo Tbakoor (which was placed in Rataparah, the village 
in which the plaint^ resided with hie etepofother, and half* bsTs besa 
brother) and retained poneeeioo of the remaining villages, which tbe objset 
are the object of the present euit, for the p^oa of hie life; that 
on the death of the plaintiff *e brother in4^ year 1217 B. his iogtsBceOw 
widow Adiah Mye Dtbia roistered her name in the Collector'e eisimortbe 
office at proprietor of the viimgea in dispute, hithoid the plaiatiff'B doose wu 
knowled^, and on hie remonetratiog and oppocinA the measure, 

•be told him that the registry of her uame durin^er life for the p^pm, 
villagee in dispute, the profits of which would lArd her a meant wUeb b^ 
of eubsistenee and serve to defray her exeqnial azpencee, would devolved 
not in the slightest degree affect hu rights, iBaimucb aa.lie imi 
the sole and undoubted heir to hereelf and her latahushaa^; 
he would certainly succeed her io the pioperty eyeatual^t ii^kerkimB 
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ifKW. vpntd, in llo intyrinit be enUettel with the nti^uement of eU 
^ n^itteri feUtsnf t^: the-eemoi tbet the. pieinuC «M eatitM 

b^ehlH by theie atfnreoceiv tod -wfiil to re^dt in another eiUmgei bnjt wae 
ucepaeiUied bf iltniee ,- froai i^peinDteMliBg the a»tate» and 
returned ia 1321 B. pa hearing of the death of MaMnaMOMt 
aeaihfto Adiah Mye Pibia, and performed the aeual aaaquial eeremooiae 
her bw* for her; j^iat Jankeeiiath Rai, bowem, aod the otiier defeodaoti* 
^nd'shaU- r^fuMd to reUnquifb pofiaseioD of the villagee io dUpote* oa the 
^rlrjcetii- pieaof thaiebftfing ^rchaeeda? anna ehare, and Ramchuodtr, 
■l•D of hit on the plea that Maitummaut Adiah Mye Dibia had made a gift 
neteriMi to him of a 9 anna share.. The plaint proceeded to state, that at 
MnisiimiBaal Adiah Mye Dabia wasm widow and had no children, 
1^*1 ‘ she was not empowered by the Shaitert to alienate the villages 

frKad.cbU> to du4)ute by gi() or Sale: Uiat es the plaintiff and bis deceased 
urea. brother were descended from the same father and grandfather, the 
plaintiff was alone entitled to offer the funeral oblations on his 
death, to be his heir, and to lay claim to the estate in dhputa, 
aod that he had only delayed to sue in consequence of bis inability 
to defruy the legal eapencet. These were the grounds of the 
action. 


Jankeenath Rai and the other defend^tnts, stated in answer, that 
the villages in dispute did not constitute the plaintiff's hereditary 
cst ite; that the maternal grandfathers of the plaintiff and of 
Pruinath Rai were different and distinct individuals; that Pran- 
nath Rai derived the estate in question from his maternal grand* 
father (being bis daughter's son) was in sole and uninterrupted 
posseesion auriug his life, paid the government revetiue, and died 
in 1217 R, S.; that on his death his widow Muisummaut Adiah 
Mye Dibia, (in consequence of Bhugwutee Churn Rai having 
obtained forcible possession of the estate, collected part of the 
rents, and being about to register his name in the Collector's 
office) was reduced to great distress, and finding it difficult to 
defray the expeaces of his graddha, to pay her husband's debts, 
and to procure subsistence fur herself, made a propoeal through 
the plaintiff todankeensth Rai and Rownla Kaunt Rai (the father 
of the other defendante) to sell them a 7 anna share; that at the 
request of the above named individuals, Mpisumroaut Adiah Mye 
Dibia and her brother Kamchunder came with the plaintiff in 
1218 B. 8., whfn she received in cash Rs. 1.500 (the sum she had 
fixed at the price of the 7 anna share) wiih which she pa'd the 
expenoee of the traddha and her buabapd'a debts, and obtained 
the means of subsistence, executing aod giving to tbeiu in 
return, a dead of a sale, signed voluntarily by herself, and put them 
til poss^ion of the parchaend portiou. Had the plaintiff possessed 
any dum or Ikle to.the villai^es in di»ute, be would either have 
hie Mn>e iaconjuuetioa with Prannath Rai aa proprietor, 
or.Wbohl lartnwpoeed t^. registry of Adiah Mye Ditda’eaame 
oa hay .htitband • death, or oar sale of the 7 aona shve. The 
defbudante farthermaiataiaed, that theAkosreri permitted Adiah 
Mya DUfia fo Mil the 7 anna portiqa for the purpose of defraying 
the ea|)at^ Ipcairad ia the performance of bet hutband'e eaa- 
fiuial ruM» ^(lAyiag hie dfbu, aod of procuring sqbsisteoce for 
liei;Ml4 Rhuadf Itad oojm^y ioatituted tha preaaat 
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dMth of PrKiofllli Rai, M ubHeatod ^0 AooA^j^ W iIm '■ 
mouuaDMgha and Pmateor (bomg part of A laftA^riwra oflMM^: 
tba M«ukdarM)ia loTOuirofona RadkaaathJUi 
wbon bt aubaaqaanUy obtaioad a dead of aata in hia oiao fiardar 
under the ietitioua name of RajkMuaar Cbowdraa lut maiaraat SSiaao* 
uncle, bad it regiatered, paid bimaeif tba axpeacaaiii order to Jleb. 
<d>taiii poaaaarion, and bad cauaed bim <Radbaaa^ fbu Modkar- 
jiah) to eue thaaa (the defendant*) with the view t9*deprtra them 
of their rightt. 

Ramchunder Bohboojiah filed an anawer to the following effect: 

The plaintiff' haii no claim er Uile to the eatote in Siapute, which 
descended to Prannath Rai from hia maternal grandfather, ea hie 
daughter's ton. T(ie plaiotiS' it in possession and enjoyment of 
bis ancestral estate, and has not given Prannath Rai a sKare in it. 

The ancestral estate and property of Prannath has not been di¬ 
vided. The plaintiff*did not perform the traddkn or other funeral 
ceremonies on the death of Prannath. But .Museummaut ddiab 


Mpe Dibia, his (defendant's) sitter and the widow of Prannath, 
who was the person entitled to perform the traddka and other 
exequiai Hies on her husband's death, and to succeed to his estate, 
wave him (defendanifa 9 anna share of tbs semindaree in dispute, 
Mr the support of herself and the epiritual benefit of her hueband, 
end vested him with power to perform the iraddhw. dec. To prove 
these his allegations he (defendant) could produce the deed of gift 
signed by Mussuinmaut Adiab Mye l>ibia, and bearing the register's 
signature. Accordingly, on the death of his sisterin Vill B. S. he 
p^ormed her funeral rites with the cuatomary ceremonial, in 
conformity to her request, and had, from the data of the deed of 
giA, been ill possession and continued to pay the revenue of the 
•hare which he had received in gift. Adi^ Mye Dibia was per¬ 
mitted by the Shaitert to make such a disposal of her property 
to him. and the plaintiff* bad anjnstly iostitated the present suit 
at the suggestions of Bhugwutee Chom Rai. 

I be plaintiff', in replication, denied that be ever proposed, on the 
part of Adiah Mye Dibia, the eale of the 7 anna share, or that abe 
accompanied him, at alleged by the defalidante, and stated that 
as the proceeds of the estate in dispute were very considerable, the 
Skoiters did not empower her to alienate the whofl^ of H by sale 
or wiR: she was only permitted |o give or sell a fsw bee^t of 
lano for the sfuritual Iwoefit of her hesband. * 

On the 17th of August 1820. the Zillab Judge finding from the 
vyuvuMtha submitlea by the Pundit in interrogato- 

riea of the Court, that the sale made by*Aai»h Mye Uibta^TOOw 
of Prannath Rai, of a 7 anna share of her late hiilbaiid'a estate, waa 
eatid, but that the gift of the 9 anna shafh wa^llegal, pat^ a 
decree awarding to the plaintiff posseealon of tw9 aftira portion, 
which the defendant, Ram Chunaer, waa directed to relinquish. 
Tba plaintiff'e coata were made wabtW by Ramcbonder, wnd 
thoae of Jankeenath Rai and the otMr defiphunlt, by the ^Miitjff*. 

lUaehonder appealed to die Moordieddbad Prhvlnein Coart 
againat Ihia decision. Ou the 23dof Jwtie 1891, the Fourth jedfee, 
cMoaaiug IB the dedaieaof the Zilitb CmR BBSBlIiNl oe 
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J0M. giftmKd«tDfbeapp0U*nt aftbe9 anot tbart in’diipntej dittAisMti' 
iA« appeal aad anrai^ the decree of (be 2ill^b>^urt. The cdete 
■■■tlin- of appeal were made payable by (be appellant; The appellantV 
fc Tiayw * iUll dtfMtisSed, preeaalM a petittoa for a epecbil appeal to thb 
Saddn* Oewaany AdawJajt, wbi^ was adimtted by the Mcond and 
pgnfc,,, Third jttdgee, on die fromd that the defendahte, in the Dina^- 

ileli. poor Slltt Court, Sad' slated that the maternal grandfather! 

of Prannath Bunhomiah (the kte husband of Mussommaut Adiab 
Mja Dibia) *aod uungagoTiod Bunhoojiah were distinct and 
dineient peraone. In such a case, Gungagovind would not be 
ebtitied to succeed to Prannath'e property, and Adiah Mye Dibia 
would retain ^e powei to alienate if by sale or gift. Hiis point 
not having bfen thoroughly and satisfactorily investigated in the 
lower Courts, it was desmsd advisable to allow a further conaide* 
ration of the case. !t accordingly came to a hearing before the 
Second Judge (C. Smith) on the 29th of June 1825, who recorded 
bis judgment on die 5th of July. The following is the tenor of 
the vyuvuitha submitted by the Pundits in reply to the questions 
propoundtd by die Court. 

Answer!.—If a Brahmin resident in Bengal succeeds to and 
obUuoa possession of his mother's estates and dies leaving a widow 
and half*brother, and if such estate was enjdysd by his mother as 
sfrtdAMR, or as a paternal inheritance, in either case, such estate 
having devolv4^ on him hereditarily, must on his death deecetid 
So bis heirs, and will consequently go to his widow to the exclusion 
of hii bair>brother during her life time. Authorities; Text of 
VMiiyawalcya, cited in the Daya Bhtzga, and other works: 

* ** The wife and the danghtere, both parents, brothers likewise, 
and their sons, Ac.'* 

Answer II.—On the death of the widow, the property will des¬ 
cend to her late husband’s half-brother in default of a daughter, 
daughter's son, father, mother, or uterine brother. Authorities-; 1. 
Teat of YajnpawakyaM cited above. II. The Daya Bkaga and 
other works: Tbs meaninKis, that the whole brother shall inhe¬ 
rit in the first place, but, if there l>e none, then the half-brother.'* 

Answer Ill.-—One half-brother is allowed by the ShaU$r$ to 
eneceedto the properly hf another half-brother, although ^ey may 
be descended from different maternal grandfathers. The autho- 
ritisi cited in adpport of the two former aniwert are also applicable 
to this. . 

Answer IV.—A Vidow having luccssdsd to the property of 
her doeeesed husband, has the power of alienating by sale so much 
of auch property (andhp more) at maybe necessary for the pay¬ 
ment of debts contracted by him, for (he support of bis family, for 
her own snbustence, for the support of her husband’s family, and 
for fts pprfbrnuuke of His easqulal ritea. ^he may likewise make 
n mpdrribisd to the extent of her late hnsband's property 
for tht^^nfit Of his soul. And, if these objects (vis. payment of 
df tntddha, Isc.) cannot be effected without tho 
salsoraU ;fi^^|pl^tty, the has t|ie power of disposing of the whole 
of it f not permitted to alienate by gift or sale, the 

whole, or am « vini of the property, solely at the suggee- 
Uon of her own? anil and pleaeuta. Authorities; 1. The tsxt^ 
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•f Ifar^ cit^d in tN Vw^dA’Bku9§nr»mm wid 9 tl^.w^|: 

** it n wife b« ikM ndd tm t d hf liw ' tt of 

dMth» or jiui 9 IOm ionrn^, 0 Ml'tfitil- . « . ^ 

paid by tboa/’^0 %uti pay it, &owoyr immUS^MlL IT Kij i oH ** *jl!*N% 
mtf Ufi in b«r Imida.** IL Vii^ Bkirngnm^ !*-rtSSr 
o^or workt, MMts of 4he4kttilii^ kOM MM rfcNvtd KS^ 

by bit wife, the moat pay tba dobt, ^'kowoflr uBwitKogl’^ thotiUb. 

M, AYtD thottgb aha do not prondae to pav it. But if tbo wife, ao 
ioatractad by bar buabaud at the |k>iot of doAib, woi^ 

*• my debt moat be paid by thee** do prombe to dIacliBrgo it,’ abp 
muat then pay it, even tbotigb aaaaia Jrara oot left io Bar babi^i'* 

UI. The Daya B/iapa, ** E^an a ^ or other aliaostioa ,ia 

mittadfer the completion of bar hnabaod'a fdiHmd ritaa.** IV. ’fha 
Daya'Bkaga, HeDee,if aba ba nnabla to aobiiat otharwiaa, aim 
ia authoriaed to mortgage the property; dr, if atill unable, aha 
may aeil or otberwiae alien it: for the aama reaaon la equally 
applicable.” V. Text of Y<^nyawalcya cited ;in the Vivndat Sec-, 

He who baa racaivad the eatate of a proprietor, leaving no eon 
capable of buaioeaa, muat pay the debta of the eatate,” and, ** For 
woman, tha heritage of their huabandi ia pronounced ap^icable 
to uae. Let not women on any account make waste w their 
huaband'a wealth.” •The uxt of Bkantai ** The term ** traste ” 
iotenda a widow’s iocompatancy to alienate her huaband's pro¬ 
perty at her pleasure by gilt or eala.” The X>ay« JtuAaayii. 

Answer V.—The grandfather's propeKy (by quamion 1.) having 
devolred on bis daughter's son, and on Im death on hia widow, 
such property will, on the widow's demise, descend to bis half- 
brother, to the exclusion of hia maternal grandfather'a brother's , 
grandchildren, who appear, from the tenor of tha qdeation, Co be 
alive. 

This t^utmafka is founded on the Daya Bkaqa, Daya Tutwa, 

Vivada Bkungarnuva, Vivadarnuva Sefeo, and other works cur- 
Nut in Bengal. 

The case having been gone through before the Second Judge, 
ha observed, that it appeared from the replies of the Pundits, that 
Prannath would ba succeeded on hia aeath bv his widow, and 
on her death by hia half-brother, the respondent, and that the 
widow had the power of giving away a portion of her hushand’e 
^perty for the benolU of bis soul; and that the o|ruviiffAa of the 
Pundit of the Dinagepoor Zillah Court (which had not in the 
aiightoat degree been coptroverted by the opinion delivered 1^ Che 
legel authontiea in this Court) declared that the widow has the 
power of aiionating by gift from one to tbroo-aUteentba of her 
huaben.d’t property. He was therefore,of .^nioo, tlmt it would 
be edvisabfe and proper io amend the ja<%ment of Uie Zillah 
Court, which altogether aunulled thedwM bf^ft executed by 
Adiah Mye Dtbia io favour of her own brother (^e appellant} on 
the 16th of ApAtm 1219 B. S. as well as Che Mcree of the Pro¬ 
vincial Court by which the above decUioii; relative to the deed of 
gift was upheld, to award to t)ie reapondepit possession of a 6 anna 
share with mesne profits from the date of the Zillah .Cburt'e 
decree, and the remaining 3 anna share to the ^pellaot as dpaoe 
u.ader the above dised i to mako ^ partfei pay the cdefe of qtt 
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it8<t thrM Court* in pfoportton to tbo awifd ogaiiMt Mch, aad toalloto 
.1 fiJtugwutso Chum tUi« wboappMiui atuo Oosr^r, Ihi |»o*«r 

lUaicbttO; of iottitutiitg a regular auit^ be aitli:i;ottauier iuoiMlf a» 

e«r. ftMTiMi, any cfaiM». 

»S2‘*’ ’•I" *•*• *“ *•'“ hrfor. tlM Tbiid Jndgt {C. T. My) 

Buakee* on the 334 of Jaafuary ltid, wfao« hanag peraeea ali^’Mper# 
jieh. io (hU cate, at tvell aa the copy of a decree patted by 4 m iledr* 
•hedabad Provincial Court, oa the 2(Hh of July l819y wlMcb bad 
beta died b^ the reepondent’a pleader, recorded bia opiuiott to 
the following edeci: 

** It appeart that the retpondeot sued to aet aside a deed of 
gift executed by Adiah Mye Dibit, ,widow of the late Prannatb 
Bunhoojiah in favouiMf her own brother, the appellant, who, on the 
other hand, adduced evidence to establish its validity. Although 
the Skasteri allow tlje widow of a cbildiese Hindoo to give away a 
portion of her lute husband's property for the beneiit of hie eoul, 
vet it does not appear that tna present gift was made by Adiab 
Mye Dibit to her brother with that view; and, if the Court were 
to eanchon a gift of the present nature, every Hindoo widow would 
be alimeting by gift her buabaod's property to her brothel 
and relations, and would thereby deprive her husband’s baire of 
thetr just righti. It appears moreover, frQ.m a decree of the 
Moorshedabad Hrovinrial Court, dated July the 30U), 1819, filed 
this dav by the reipondent’s pleadece, that Pranuath Bttobooji^, 
huaband of Adiuh Mye Dibit, during has lifetime, made a giB to 
Kadhanath Mookurjiah of the moueas Furadpoor and Deegha, for 
tbeiieeof aa idol. 'I hie gift was allowed aud held to be valid 
by the Register, and the Provincial Court, on the authority of the 
eyuMisMo of the Pundits of the Court, and a decree passed m 
Radbanath’s favour which had never been reversed to any Court 
of jusUca, but on the contrary upheld. Notwithstanding this, 
howsTsr, Adiab Mys Dibia had given her brother a 9 anna shin 
of the above mousas. I am therefore of opinion, that the decisiooa 
of the two lower Courts rslativs to the gift of the 9 anna abere 
should be affirmed; that the appellant should pay ths costs of 
all tbs Uiree Courts, and meana profits from the date of the 
ZUlah Court'e decree ui^l he shall have Mstorsd possession of the 
lends/' 

lo eonn()ueivcc of this difference of opinion, it became oecee- 
eery to submit ths cess for tbs consideration of a third Jndge, 
ana it aeeordingly oanie to a final hsaring before the Fifth Ju^pi 
(A. Ross) who observed that, from the vpuvu$ika it appeared, that 
tho widow of a Hind«»o had the power of making a gift of from 
one to three-nxteenil^ pf her late husbend'e property for the 
benefit bf his soul, ninths gift of mne-eixteenths mads by Adiah 
BSya. Dibia to hs^ brother was therefore illegal: that, beiiudes, it 
eeemtd that Adteh Mye DtlAa, when ehe executed the de^ of 
gift, wM only fifteen or aixteea yeare old, and it was thsrefore 
probable that bey brother (ths eppellant) had persnaded her to 
execute , an. JaeCrtiwieRt eccordtng to hie own viewe aad wishes. 
For thtsesaasone he iboagbt the Coart would not be juetified m 
voiding ihrvaidaly of the deed, aod coaetdering the jadgmeut 
01 the two lower Courts to be proper and nnobjectioD^U ia every 
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bt, id eoMttRtiM* wtdi tbd ThM 
iliMkuuBf the •PpM) ami aflwiiaf Ibt judgntmt ^ C—m " ' '■■■ " 
Ul9«« MkUf *U lb» ooito of tiM tlmo Oo«r<« M|aUo bp tfeo 
opp*ll«nt» and twardiog to tha mpondaat p n aija w olBofttia ktedt 
dogMito. with aMiM pro6u ffom lha dala of^ 2tt|ab Oo«H*a 
dacno tUiaach tiiiaaa taatoraUoa ahould ba Mia. CSitf ' 

'Bbagwattaa Chum Kai tha Oaardar, waa it tba aama daia pai. 
iaformM that ba waa at libartpta iaatitata a n^arbuit ^ dia 
^ovarp of aoy figbta whicbbaou^t eooaidar btmaalf to pbtaaaak 


BYALNATH and otbara, Apprilibta, )62S. 

MTtM , ■.. 

KEWUL RAM and othan, Raspoodaota; Pab.22D4. 

a 

THIS waa aauit inatitotad in tha Banaraa City CotfrlonIba tba prs' 
30th of February 1816, by^ha appaltanta agaiaat raapoadanta^ 
to recover Ra. 635»«'Miog a moiety of tha valua ^ 
donationa. leeti to eoy 

The plaint aat forth, that tha pluntiffa «nd thairYanHly in tha eoe of the 
exercise of the vocation peculiar to tbair aact Roid tima imma* 
moriaU ware the first Gungapoatrai or conduetora' who mtft 
the Rauee Ruttun Koonwur, at a place called Ramnoggnr on bet doctor*, 
pilgrimage to Kashae (Benares) and parfomad the ceramonias nuM be di- 
cuatomary upon auch occasions, and ^at afUrtrarda, the daftn* 
danto joined her at the instigation of one of her reiationa; that on 
tha next day they accompanied the boat which carried tha Ranaa, 'tbe« ad, 
to tha ghaut called Aaaea Sungtfro, the plaiatiffa awimmtfig and aeoordtuf 
tha defeadaota going in boat*; that cona«)uantly, according to 
anciaut usage, they were entitled to a mmaty of tha praaanU ^ ‘ 

made by the Ranee; that Ute defendants wiahing to deprive them 
of their rights, they laid the matter before tlm magistrate, by whose 
order the property given,* anmuntiag in aalua to Ra. 6^, waa 
aeixed by the city Kutwal, Iwt restored on the 19th of January I8I 6, 
to the defendants, on thrir giving sacnrity; whila*bba piaintWIa 
were referred to a regular suit. The plaint proeaedad to state 
that Rs. 316i, being half the amount of the profeity madawver to 
the dafendanta, and Ra. 210, half tha value of other property 
received by .the daCandanta frinn the Ranea*a Sircar, was what 
they now sued for, the total amount of their-elwBi being Ra. 626. 

The defaodanta, in answer, declared the cbrim preferred 6y the 
plaintiffi to be wholly unfounded, and atated^at above named 
Ranee, .who had for nine geoerationa been the J^fman of (heir 
family, gave all tha property apemfiud in the plmnt, at the time 
of . the eclipaa, whila riha waa on the Oangea to the defendant 
Kewul Ram, as oould ba proved by the le&r wiiMan by'tha 
Kanae, which waa attacbad to tha K«twti*a rapoH oootiinad ra th# 
procaadioga of tha Po^daraa Conrt} Riait wm tha Hbnaa, on^h 
VOL. iv« a .s.": 
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CiSES IN THE SDDOER DEWaNNT ADAWLOT- 

fonodr pcetaipn, cam* oa a pilgrimifft to tliat citr-, in ^ y%t/t 
• 1666 ahn cave to Uiein^thn oefendapU) ail the gifU *94 

Duchkna or •achncUl (hea; that it was a9 established custom 
» from lime immsmortal among the G¥npafto^rat, for a pilgrim tp 
inHrt in a book the nane of whsAever person of tfanr sect hi 
nicht with to employ as his Purokit or officiating piwtt pnd ^ 
a JvjtMn, after having made the usual presents to his i^nreybif, 
chose to give any thing to the other G'Nnpapoofro#, he (the plains 
tiff) had noUting to say to such extra donationSi and that the 
'plaintiff had unjustly instituted the present suit against them lA 
the instigation of fraudulent individuals for the purpose of iiir 
junng their oharacters. 

The plaintiffs, in* replication, maintained that there were she 
tribes by whom no Gunpapoo/ra had ever from time immemorial 
been appointed to officiate specially asPuroAif. vis. the JtfaArafto, 
the Jkireaht the Ooriah, the Bengalett the Parhuttee or hill tribe, 
and the Goratnr or PaAeers. 1 he Gunpapoofra who accompanies 
and conducts s pilgrim belonging to either of these six tribes into 
Bsnsres becomes his Purokit: that as the Ranee was of the 
Jhireah caste, the allegation of the defendants that they had bsM 
her PuroAtf for nine generations was eptirely false, and that when 
the Ranee came to Benaree in 1866 Sumbu/tt Sheopershaud Gun* 
papootra was her conductor, and received presents and donations 
from her without any opposition on the part of the defendants. 

The defendants in rejoinder, stated that they did not receive 
from the Ranee any presents besides property to the value of 
Ri. 630, as particulamed in the proceedings of . the Foujdarte 
Court, and, that the Ranee being of the CAowAan Rnjpoot caste, 
and long reeident at Sumbul Ourh, to the westward, was not a 
member of the six tribes mentioned by the plaintiffs, and wae their 
•ancestorial Jujman. 

On the 19th of May 1818, the Register of the City Court, in 
deciding this case, observed, that it appeared from the statements 
of the witnsHsa Nagrrnund, Bijyenund, Bustos Ram and Ram> 
psrshad who belongsd to the same caste as the parties in the case, 
that Ranee RuUuu Kooitwur belonged to the CAowAon Rt^poot 
tribe, but in consequeace of residing in the ,fAtre«A territory had 
hscome incorporated with the Jhireah sect, and according to the 
usage of theGwfipapoorra^ was considered as s member of that body; 
'Oonstquenily, in conformtto to the cuitome prevalent among the 
Gtrnpapoofras, thm^intiffs were entitled to receive from the dt» 
fendantea moiety of the presents, inasmuch as they wentout to meet 
'Uie Ranee and becaoMherconductor. Aa, however, it appeared from 
tl)e evidence of Moorlee^. Dbar, Tetkba Lai, RampersLid and Deo 
Datt*the witneeses of the defendant who were eummoned to depose 
to til»a value of ^tha prmnto,4baLwe plaintids in their clum had 
overrated their moiety, and Um prooeedings of the Foujdarte Court 
decierod that the defendanto after giving security, received from 
the Court ^presents amounting* in value to Re, 630. 11, only a 
moietT oT^a sum should bb awardpd/to them, he secovdingly 
passed a iMOrep awarding to the plainliA Re. 316. 5. 6. and 
diamiisiof lh« of thsir claim. At the award in favour of tte* 
fliiatiffs exceelAd Ri. 300, and as a suit for any sum from 
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8k. 300 to Rs. 800, r«^trif«d k thifty<4wo ni^ liaajp^ kU tbk 
Mktt w«rt mkdt pajtoble hy thk dif^odanto. 

Both partiM kppetded to ttie Bonnet Pr^Uclkl Ckvrt, Um 
plaiDtiA for Rt. 909. !0. 6» thk bklkkco 8f tiilar drigiiikt clkim 
citmikMd in thk CHy Court; tod the dafiodkott tol itk. $18. 
tilt kiBoank which hid been kwtrdod to tbk> jplkiatiin. On tho 
99tfi of Pkbrttkr^ 189t| the Fitot kAd OfficikUiik Jiid|M of thk 
Ptovin^l Court concurring in tbo decieioD of &t COurl fo^ow* 
rktkttoi to the point appekied from by Ibk piahitiffi, d!einiesed theit 
appeal with cdiu, and affirmed the decree ou that point Uiup- 

S roving, however, entirety of the award made by the City 
which formed the groundwork of the aM>eal preferred by the 
^fendanta, they paeied a decree in their mvour, feveraing the 
judgment of the lower Court, and making all coata payable by the 
rekpondenta (originel piaintifia.) 

A petition for a aj^cial appeal waa preferred to the Sudder 
Dewaiiny Adawlut by the present appellanta. The Second and 
Third Judges (C. Smith and 8. T. Goad)» adverting to the 
cncient custom of dividing the preaents, and to the incompa- 
taney of the donor to diaturb eatablished uaue, did not aeo any 

J [round for revaraing the yndgment of the City Court paaaed in 
avour of the petitioiftra. They theiefora conaidered it expeffient 
to allow a farther conaideration of the caae. The respondenta, 
although they had acknowledged the receipt bf.the tummona 
iaiiiad by the Court, did not appear either in perion or by titeir 
rotoe/f. The cauae came to a hearing on the 3d and 4t1i of 
May 1825, before the Second Judgei (C. Smith) who, havi^ 
peruaad all the papera, recorded bin opiiudn to the followinr effect': 

1 am of opinion, on the ground statod in my proceeaing oh 
admitting a apecUd a{^kl, ria. the ettabliihed uaage among the 
<9«f^apoo/r« in the city of Benarea. that the decinion of the 
Regiater*! Court ta perfectly just and proper; Chat the appeala 
preferred by the pa’rtiea were altogether imptoper, and tbattbia 
Court ahooM award to the appellanta Ra. 315. 5. 6, the aiSount 
decreed in their favour ik the City COUtt, and diamina their appekl 
tor the remainder of the claim ; be theretora ordered the papera 
to bu laid before another Judge for his boaCurrence ih mk fdt- 
lowhig order: Thaft the decree of the Benami Provincial Court 
ba reversed, and that of the Re«tCer*a Court be couflnned; that 
the reapondanfa pay to tha appeTlante iha' nupi ot Ra. $15. 6. 6, 
with interest from the data of cMa decree rill payment bo made. 
The coata to bk made payabik by the parriea in proporrion to tha 
award against each.** *. 

Thk case waa next brOUglit before thk Thhd Ju^a(C. T. JSealy) 
and the proceadiAgk having been ((ona ^^gV na dalivered hta 
jndMent in the following tonne: '* It apf^fo notk all tha evidence 
adottced to tbie caak to ba the cuetom Among Chtagegtoctroi for 
toe eoeduetore of plgriaae to divide among Iberoeel^ whatem 
ptoeenta any one of tolm may baVa^ reckived individually^ a^ 
aecordiBgly the kvideiace of the wifnesaka Tfagirnund, Baetee 
Ram and Rampenhad, Who ark of the aatoe caste aa the appa^ 
Ikafo, prkwea that the -prekants niada by toe heabend of Rawto ■ 
Rottua KoowWwr were equally shared by all the OungUfcatNig 
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or conductor!: and cooM^senlly it is cloar that .the rilagation of 
the rcspoodeoti reiativa to Um Raoea'a nama being vrittao 4b 
Mr Jujmanu book* are aHogaibar faiaa, and that no credit can 
be attached to tbe latter purporting to be eriiiten by her to tlia 
Qity Kutwal\ S>r if the Raoee bad really been tbe Jujman 9t tbe 
reepondente for niae genarationt, bar buetiand would cartauUy 
aaeer bava gifen the praaenta to otbara.” Ob ibia ground, and'm 
the reaeooa menUoned in the proeaadiog of the Smnd Judge, be 
fully concurred in the opiniou erpraaaad by bin. A decree waa 
accordingly patied, reterung the judgment of tbe Provincial 
Court, aSBrmtng the decieloD of the Ragiatdr a Court of Baoarae, 
and awardrag*to the appallauta the eum of Ra. 315. 6. 6, with 
uitaraat from tbe datd of tbe Ragietcr'c deciuon till payment abould 
be made. The coete of all three Courte were made payable by 
tbe partiee reapectively, in proportion to tbe award agaioat each. 


MUNSURNATH CHOWDHRY andolhera, Appellanta, 

eeriue 

BHOWANY CHURN and othere, ReipondenU. 

THIS waa a auit inetituted in tbe Bhaugnipore ZUlab Court, on 
the 17Ui of April 1817, againat tbe reepondenu by. Muntnroatb 
Chowdhry, Shupkeroath Cbowdbry, and Munneeram (abaent), a» 
paupera, to recover ekmklodarde righti in the' niouzaa Kboord 
Churawan, Molna Dab, dtc. AsuUe and DakhiUe, in Tuppa 
Dakhilgunge. Tba auit waa iaui at Re. 540 pnncipa), and 
Re. 640 iotereat, from 1215 to 1223 F. S. Total Ra. 1,080. 

Tba plaint aet forth, that the plaintiffa and tbeir anceaton had, 
till 1214 F. S.,been, from time immemorial, in poaaeeaioD anden> 
joyment of chukladarte privtlegee in the villages abovementioned, 
and could produce a decree of the Court to eetabiieU their alls* 
^tione: that ae the Cblleetor bad mede a eettlement for tbece 
villagea in tbe name of Bhowany Churn Putwaree, one of the 
defendants, wbb bad purchased the proprietary right in them from 
one Aea Dobay, and as from tbe accounts to be produced, the sum 
DOW claimed was foAnd to be due to the plaintiSe from the defend*^ 
ants, who acted evaaivelY when applied to for paymeut, the plain* 
tiffs now sued aitd hoped for redress. 

Tbe gnewer filed oo tbe«part of Bhowany Churn Putwaree stated 
that tbe aemindatee of Kboord Churawan and twelve other viU 
lagee, Aaulet auA DMiUt, was publicly told by the Collector in 
conaaqaeace of an appUcatimi naae by him (the defendant) for the. 
realiiMiM of Re^ S41. 14, on the 24tb of July 1804, in confer* 
mity the^order of the Board of Revenue, and purchaaed by 
Ooknl ClMHid^Phtmee, who, after receiving an omuliienta and 
other deeds of pmrabaee obtained poeaeesion: and, therefore, , that 
tbe euit aov aretethd agaiaat him (the defendaata) was altogetbar 
miepla^. 
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' Hm dtlbiilftnt, Qokut Chund« tUlvd ia reply. th«t 1m pmehaMd tiSl< 
tiumbove for He. Iv3d5, at a pubho tala»tba Gollactor*a 

office: that he waelo poaateaion of them, aod ^t tha - pr eafi t 
•oit agaioti him waa WUhoot aoy foOfidatioa»' 

The plaiotiffs, in re^icatioa; omied that Moaei Rhoord Ohara- ^2^ 
was was p^HcIy soldi or tbstt it was maatiosadaithar ia thahitofBto^ 
real praperty pr^ueed by ths dafesdant Bhowasy Churii or is dra Cbam sad 
tfAruamaaia pobKabed from the Collector's offke. - Hkey ffiStn- ethan. 
taioed that Muheeoodeeopoorhad fire other mousffi, ware MM 
to realiM the amount of the decree, &e. 

The defendants made no rejoinder* 

On the 9th of December 1M8, the Zillah Ju^lge ohl^ed, that aa 
Ookul phund Putwaree purchaa^ the villages, to the.cAKAfodhrre 
feet of which the plaiutifis now laid claim, at public auction in 
the Collector's office, on the 17th of September 1804,' obtained 
the deeds of purchase, and had contiouad in possession of them 
to the present period, the claim preferred by the piaintitfs which 
had not been substantiated, would not lie against the defendanta. 

He therefore dismissed the suit as untenable, with costs. 

Tbe plaiotiffs appealed as paupers to the Moorshedabad Pro¬ 
vincial Court, the First Judea of which dismissed the appasl, and 
affirmed the decree of the ullah Court with costa, on the 2dd of 
November 1821. 

The appellants at first preferred a petirioa for appeoial appeal 
to this Court, as paupers, which was admitted on tbe dth of June 
1822, by the Second and Fourth Judges (C. Smith and J. Shake- 
spear) on the grounds that the public s^a of tha two villages of 
Khoord Churawan and Molna was insisted upon by the 
defendants, and positively denied by the pl^tiffs, who were the 
petitioners; that it did not appear clearly from ffia documents 
filed by tbe petitioners, that these two villages were publicly sold 
on the 17th of September 1804, in realisation of the award in 
favour of Gokul Chund; and 'aa, in the cause about mouse Chao- 
poor, the petitioner’s application for a special appeal had reeenlly 
been sanctioned, it was eipedient to admit it also in the present 
instance. Subsequently, in conformity to the orders contained in 
the proceedings of this Court, of the 6th*of March and 25th of 
February 1824, the appellants filed a stamp of Rs. 50, value of 
the petition for a special appeal. * 

' In consequence of the absence of Monee Run, one of the ap¬ 
pellants, Lukeenath Chowdhry and Caseenath rhowdbry his ions, 
end Goureenath Chowdhry and Sunkeraath Chowdhry his 
nephews, appeared as his representatives. * 

The case came to a hearing on the tu Of December 1825, ^fore 
the Acting Chief Judge (C. Slmidi) when all tha ^pers of the 
case having been read, the following further*ealitblU were filed by 
the parties. By the appellants eoAee/, copy of a proceeding 
of the Bbaugelf^re Zillalt Court, dated June ffih, 1825 : copy of 
the atetemenl of Um public sale, dated May 16th. 18*t5:oopyof 
the foifoiiidM or allotneot in English, med May 15tb, 1825. 

By the respoadents eeiesf, copy of a petHion from Mbanaih 
Chowdhry oa which was written the orm of tbe Collector of 
Bhaugulpore, dated September 29ih, 1804: copy of a poMtiffii 
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1826. from Bhowany Churn, dated 27ih October, 1804 ; to ama/iiaaia 
dated 29th of September, 1804; a letter from the Collector of 
Muntnr. Bbaugolpore to the Board of Reveuue, dated May 29th, 1804; 
Mtb Cliew* copy of the notification, dated let of Auguet, 18^6; a paper 
ocheni''«. English, dated I5\h of May, 1824. 

Bbowaa/ After a perusal of all these documents, the Acting Chief Judge 
Cfauro aui recorded his opinion to the following etfect: 

others, i< Prom the papers of the caee. but particularly from the account 

of the auctioh sale, dated ^^eptember 26th 1804, it ie clear that 
Gokul Chund Putwaree,on the 17)h of that monib, only purchased 
eight mouzas, Muheeoodeenpoor, &c. which were publicly sold ui 
satisfaction oT a decree passed by the Moorshedabad Court of 
Appeal, on t)ie 2d of March 1804. The above paper, which » 
regularly signed and eealed, and appeare in every reepect an 
authentic document, was drawn up tan days after the public sale, 
and transmitted to the Board of Hevenue. and, in my opinion, ia 
deserving of perfect credit. For although the cause has been long 
pending, the respondents have not produced from the Board of 
Revenue, ur elsewhere, a report of the same date, but of a contrary 
tenor. It further appears, that the names of the eight mouzas 
purchased by Gokul Chund Putwaroe are, Muheeoodeenpoor, 
Bishenpoor Kol, Buzurg Kol, Chuk Mukhbn, Chuk Sbarufoo* 
deen, Shapoor, Moohummudpoor, and Sath Ghurah. The pre* 
sent suit doee ,noC relate to the above mouzas, but to the chuk- 
ladaree of niouza Khoord Chorawan and mouza Molna Deh 
in Tuppah Dakhilgunge, pergunna Bhaugulpore; and by their 
admission, it appears that the settlement for these two viilagee 
bat been made with Bbowany Churn Putwaiae (one of the 
respondents) from 1215 F. S. to the present time; as therefor* 
th^ were not included in the public safe which took place on the 
J7tii of September 1894, there can be no doubt that the appellants 
claim is properly directed against Bhowany Churn, on the grounds 
of the settlement, and against Gokul Churtd Putwaree, in conse¬ 
quence of the account of the public tale being false. In this case, 
however, as in case No. 2286, it is sufficient and expedient to 
award the principal only (Rs. 641) of the e^uA/adaree feee from 
1215 to 1223 F. S. without interest.’* 

The papers were accordingly directed to be laid before another 
Judge tor his concurrence in the following order: That the Zillab 
Court's decree, dated the 9th of December 1818, and the decree of 
the Moorshedabad Provincial Court, dated the 23d of November 
1621, be reversed; the plaintiff’s claim decreed for the principal of 
chukladaree fees, vte.^ Re. 540, and his claim for a like amount of 
interest be dismissed, aifd (he costs of all three Courts be made 
payable by the parties respectively." 

The case w&s afterwards brought before the Third Judge 
(C. T. Sealy) on the 14th and I9ih of December, who, after a due 
coDtidarai^OD of the case, delivered his judgment in the followioe 
terms : 

*' I was at first doubtful whether the villages Khoord Churawao 
and Molna Osh, which form two of the five mouias for the pro¬ 
prietary feee of which this suit has been instituted, bad really been 
publicly sold or not. On readiug, however, the original furwanna 
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istutd by the Collector, dated the 21st of September 1804, end tt2S. 
siloed by Mr. Sherburn the Collector, and the oripnat amv/aama ■■ ■ ■ ^ 

signed by Mr. Hamilton Collector, dated the 26th of September Muaetir* 
1804, to the address of Ookul Chuud Hutwaree one of the res> 
pondents, which has this day been filed by the respondents oi^rs*V 
vakeelf ail these doubts were removed. Fur it appears ftom it Blmwany 
that tlie proprietary right in five niouzas, and, among them, of Churn sod 
Kboord Churawan and Molna Deb were eold by public auction 
on the 17th of September 1804, and purchased iW (Sukul Chuud. 

1 am therefore of opinion, that the decrees of the Bhaugulpore 
Sllah Court, dismissing the appellants claim, and of the Moor- 
shedabad Provincial Court,, affirming that judgment, should be 
upheld, and the costs of the appeal be charged to the appellants: 
and in- the event of any property being found baibnging to tlie 
appellants, that the costs of the Ziliah and Provincial Courts 
also, in which they sued as pau pers, should be defrayed tLere-> 
from/' 

In consequence of this difference of opinion, the case was brought 
before the First and Fourth Judges (^v. Leycester and W. Dorin) 
on the 2'lth of January 1826, when all the papers, pleadioge. and 
proceedings having been read, the case was deferred for further 
consideration, and cagie to*a hearing again on the 20th of Febru¬ 
ary 1826, when judgment was recorded to the foUowing effect: 

** This case appears fundamentally to depend on Che liability 
or uoii-liability of the Mal^ Mookuddimt that is, of*the proprietor 
of any land in ziliah Bhaugulpore, with whom the deceanial settle¬ 
ment has been made as such, to a claim for chukladaree fees. 

As the pottak granted to a proprietur coutaine no etipulatioo for 
the payment of fees of this nature, we are of opinion that, under 
the ezistittg regulations, as well ae those in force at the' time 
when the perpetual settlement was concluded with the defendant, 
that a claim of this kind cannot lie against him. For though cAoas- 
Jroee, talookdaree and ckuMadaree fees may have been paid in 
former times, according to Uie custom of the then existing govern- 
meot. yet. as now the proprietore of the land aee not dependant 
on any taiookdar or oAnAfodar, a claim for cAsfA/odaree fees 
cannot lie agiunst them. 'W'e therefore sea no sofficient ground 
for altering the decrees of the two lower Courte.'’ In concurrence, 
therefore, with the Third Judge, a decree wae naeaed dismissing 
the appeal, affirming the decreet of the Ziliah and Provincial 
Courts, and. making the costs of appeal payiU>ldby the appellants. 

In the event of the discovery of any property belonging to the 
i^ipellants, U w« provided that the costs of the two lower Courts 
in which they sued as paupers, should be»defrayed thsrefroyi. 
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1826 . 61NDRABUN BOSE, Sutberakavt Appellant, 

. . venut 

Mar. i3Ui. BABOO JOWAHIR SINGH and otliere, Reepondente. 


A vtoiurrf THE appellant originally aued the respondents on the 28th 
execu^icJbv 1819, in the Moorshedabad Provincial Court, to 

a srmitiHar recover possession ot Talook Pasool, laying his claim at Ks. 18,003, 
io favour of three times the Sudder Jumma. 

The plaint%et forth, that Lala Bahadoor Singh, Z7etoan in the 
wan being office of the Collecthr of Purnea, took the above talook in farm, 
declared^ in the name*of his dependant Zoukee Ram, from Meer Mujeed 
void under Oolla, the former zemindar, for ten years, from 1197 to 1206 B. S. 

and executed a kubooieut for the same. At (he expiration of 
2 ^93* tlie period, he obtained a renewed lease for four years, in the 
beini of ibft name of Douiut Ram, and got possession under it. Mujeed Oolla 
peuut^vr' died about this time; and in consequence of bis sons, Meer Khoo- 
rel^tiish Kasim Ali and the other heirs being minors, the estate. 

Collector's report, came under,the superintendance of the 
in favour of Court of Wards, and Seetiilperthad was f>ppointed to manage 
tlir lirirs of it at Surberakar. When the second lease was out, the Deuntn 
Jur Toco**. ® ^tition to the Collector requesting permission to 

aidoV«tion° ^^® in dispute, and to enter into a new engagement, 

of their mi- and Lrfila ishk Lai, the Dewau*$ eldest son, entered into an 
nority and engagement for the whole zemindaree in (he name of Douiut 
ruinsian^ Rau), for ten years from 1211 to 1220 B. S. with the Collector, 
CP,. t(,(,ugb had been authorized by the Court of Wards, to let ali the 
thedratb of lands in farm. When this lease expired, the names of the late 
the zeniim zemtudar’s minor sons, who had now attained the age of majority, 
pkre"e’ffli registered by order of the Court as proprietors of the estate 

teen yriirt **11^® Collector’s office, in consequence of an application to that 
before the cHect made by them in the year 1220 B. S. Lala Dhun Singh 
inKtitiition ^as then appointed Surberakar by the Court, uirder regulation 5, 
oftbcsuiu in consequence of disputes between the cosharers, and 

was about to make a*rresh settlement for the talook when he 


dar took 
plare eiglt* 
teen yrart 
before Ike 
inKtitiition 
of the suit. 


was opposed by Jowahir Singh, and the other defendants, brothers 
of Ishk Lai, Vbo having enjoyed possession of it for several 
years as a farmer, they fraudulently maintained that they were 
entitled to hold A in perpetuity. On the circumstances of the 
cate being reported by the ^'ur6eraiIar to the Zillah Judge, be 
was directed to prth-eed against the defendant^ by a regular 
suit. ,ln consequence, however, of the iSur^erailar's death, no 
suit was instituted. The allegation of the defendants with regard 
to an tshmrarer^enurb being utterly false, the plaintiff who had 
been since appointed Surberakar now brought this action, in 
conformity with the order pasted by the Court on the 6th of 
March 1819, against the present defendants, who are joint sharers, 
and living together as members of an undivided family. 

The defendant, Jowahir Singh, stated in answer, that the former 
zemindar, Synd Mujeed Oolla, aliat Abdool Mujeed, granted* 
pieviously to the decennial settlement, an uftmraree jmfto for 
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the telook In ditpute which consisted of 35 mouzas, and was ms* 
quite waste, at a fixed annual jtimma of Rs. 829, to his father ■ ' 

buhadoor Singh, in the name of his friend Doulut Ram, with a Bindrsboa 
?iew to its being brougiit into cuhWation. Accordingly his - 

father, while alive, and afier his death he (the defendant) enjoyed 
possession, and after discharging the stipulated rants, appro* andoUs^ 
priated the net profits, to snbstai tiate which allegations, he could 
produce a mokurreree potta bearing the seal of the above soaitoo 
dar, dated the 2Ut of Cheyt 1196 B. S. ; a punuai»ius»boaring the 
official seal of the Collector of Piirneah, and signed by him on 
the 23d of February 1791, receipts for rents, a letter bearing the 
seal of the zemindar, and another from Laia Raj Buhadoor, his 
vdkeel. The plaintiffs statement relative to h)S (the defendant's) 
father having taken the ulook in farm for a limited phriod in the 
names of Zuukee Ram and Uoulut Ram was altogether falsa; 
for he was a minor when the potta was executed, and ever since 
he had attained to years of discretion he had always understood 
that the tenure was by a mokurreree pofta^ and no mention was 
ever made of a temporary farm. Meer Khoorum AU and Kasim 
All could easily, with the view to deprive him of his rights, exe¬ 
cute a kiibooleut in the name of Zoukee Ram, and, antMating it, 
get it fuUely attested ^nd placed among the zemindaree records. 

By the orders p issed by Guvenunent on the 22d of April 1819, 
and circulated iiv the <'o)iector of every district, fur the informa¬ 
tion and satisfaction of zeiiiindars; by sectinn 49, Regulation 8, 
and section 7, re::<il.itiou 44, of 1793; and danse 5, section 29, 
reguiatioD 7 of 1799. it is enacted, that zemindars cannot alter 
the potta granted to mokurrerceUars by increasing the fixed isfm- 
raree Jvmtna. 'I his principle was recognized in tlie case of Baboo 
Ramnarain, grandson of ciiundernarain Rui, zemindar, versus 
Gokul Chund and Gopal C'hund, heirs of Baboo RuUun Cbuod, 
mokurrereedar. The object of the suits was to cancel the mo- 
kurreree potta granted l>y the plaintiff s father for mouza Mehwur, 
and it was carried before the Sudder Dewanny Adawlut, by whom 
the potta was declared irrevocable. His elder brother, Ishk Lai, 
could not. as faUelv stnted by the plaintiff, have been in any way 
a party to the decennial farm of Mujeed*Oolla's whole zemin*- 
daree, for Doulut Ham and bhagmul took the zemindaree in farm 
from the Collector in their own namee, Isbk LaR being their 
surety, and, on his death, deposited a sum of money in the Col¬ 
lector’s office by way of security, as could be prov%d by the racorde, 
and as the istimraree potta granted to his father was executed 
fourteen or fifteen years prior to the fann obtained by Doulut Ram 
and Bhagmul, it could not be qnestiooedv His rights coul^ not 
be affected, or the plaintiff’s claim benefited by the circumstance 
of Seetulpershad and the other turberakan bhvingipthrougb igno¬ 
rance and on the authority of evil disposed persons, ro^e incorrect 
reports to the Collector relative to the istimraree potta. 

Bvjnath Singh and GofHil Singh, the father defendants, conei- 
dered it unnecessary to urge any thing in reply, in addition to 
what had beau urged by Jowahir Singh. 

^rbe First Judge of the Provincial Court, considered that the ,. 
mokurreree pottUt the Collector's purwanna, the receipts for rents 

VOL. IT. T 
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18 M» bearing the teal and signature of Mtijeed Oollft the aemindar, 

■ ■ the letter of hie oakael IaIa Raj Ruhadoor, the jvmma waail 

BMrahua boAea. and other dociimenta eiecuted in the time of Seetulper* 
abad the iurberakar, clearly aubstantiated the fact of the land, 
•hir Siaf, dieputi hating bMti held by the defendaDt*! father aa a 
uulothna. mokwrerei tenure: that a fixed and invariable rent had alwaya 
been paid for them, and that the defendants father had. while 
alive, enjoyed unmolested pessetsion, and had on his death been 
succeeded by the defendants. Under these circumstances, the 
plunUff’e clnim to cancel the mokyrreree potta was in cotiifa- 
ventioD of the proviaione of sec tion 49, regulation 8, and 
•action 7, regulation 44, of 1793; clause 5, section^, regulation 

7, 1799; aection 3,TeguiaUon 18, 18)2; and section 2, regulation 

8 , 1819. (fe accordingly, on ihe -JOth of November 1821, dis> 
znisaed the claim with costs, and awarded the defendants pot* 
session of the lands in dispute, on paying an annual rent of 
Hs. 1.829, ill oonforiuity to the terms of the mokurreree potta. 

BiiNdrabun Bose appealed to the Siidder Dewanny^Adawlut. 
The Second Judge of that Court (C. Smith) aBer having gone 
into the merits of the case on the 6th and 7th of April 1825, and 
perused all the documents and exhibits* delivered the following 
opinion: • 

** It appears tram ihe proceeding of the Collector orPtirnea, 
dated the liih of August 1820, that the record:* of his office 
furnished no ^authentic record of the mokurreree tenure alleged 
by the respondents. The paricanna bearing the initials of 
Mr. Hesilrigge is not official, and the other documents produced 
by the respondents are not suffiriently satisfactory to establish 
tbeiralleg^ potta. From the date, moreover, oftlie potta, which 
wae executed one year prior to the decennial seltleiiient, it is 
clear that it ia not of the descriptimi mentioned in section 49. 
regulation 8* 1793, and even if its authenticity were proved, it 
would be irregular to uphold it. Besides, the receipt of a potta 
by a Dewan from a semindar has always been very properly pro- 
hibked, and so far from being admissible in an official situation, 
muet be regarded as equivalent to a bribe. I am therefore of 
opinion, that the judgment of the lower Court should be annulled 
and the appellant's claim decreed, possession of the talook 
awarded to *the semindars, the respondents mokurreree potta 
cancelled, and the eemindars left at liberty to proceed against 
Uiem for mesne (Ao6ts for the period of dispossession, and all 
ooats charged to the respondents." 

Ihe case was ribxt taken up on the 26th, 27th, 28th, and 
29ih,of December 1828. by the l^ird Judge (C. T. 8ealy) who 
axpressed his opinion in favour of the authenticity of the 
moAurreree poNa produced by the respondents; for although it 
was not mentioned in the qamquennial register, which in fact does 
not notice the tenures of any mokurrereed rs, yet it appeared 
from the Coilector'e proceedi^ of the lltbof August 1820.that 
there wae another book in sillah Purnea in which ail ttrtmraree 
eunnudi were recorded, and it contains a copy of the present 
pefla at well it of the title deeds of other u<tairer</art; a copy 
of the pMPSMvma now produced dated the 23fd of February 1791, 
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•ad tigntd by Mr. HetUrigga, wm likewite to bt found in tbo 
book of ovnoaiuiai issued by tbs Collector of sUleh Pumea. 
The Tslioity of this document could not be ifiected by the 
drcum&iance of its bearing the initials only of that gentleman'e 
name, without any speciScation uf liis official eharectiec. For on 
reference to the mooitajiree stiniutd for the year 1196 B. S. 
dated the 23d of July 1789, and signed by the above gentleman, 
(which was subsequently made in perpetuity) fil«d that day by the 
appellant s vakeels, the authenticity of the signature was established. 
This paper also bore the initiale only of the Collector's name, and 
it was therefore probable that tliis was, (as ie often the caee) his 
usual mode of signature, it appeared, likewise, thatrin 1791, the 
revenue and judicial duties were united, and (hat Mr. Hesilrigge 
held both offices. 'I'here was therefore every reason for the 
Court to conclude that the poUa in question was a valid and 
authentic document. Further, Meer Mujeed Oolla lived twelve 
years after the execution of the mokurreree poita% and received 
rents according to the terms specified therein, and never opposed 
the moAurre e« tenure. The present suit was not instituted till 
the 4th of PoQ% 1226 B. tS. (8Ui of December 1619), eighteen 
years after bis death, wbij^h happened in 1208 B S. The Third 
Judge was therefore ,S)f opinion that the judgment of the lower 
Court should be affirmed, and the costs of both Courts made 
payable by the appellant. In consequence of this difTeunce of 
opinion, the case was brought before the Chief and Fourth Judges 
(W. Leycester and W. Dori») who on the 13th of March 1826, 
passed a decree to the following efifect: 

** It is clear that the mokurreree potta fur talook Pasool pro¬ 
duced by the respondents, dated the 21st of Choyt 1196 B. 8., 
was in reality executed in favour of Buhadoor Singh, at that time 
the Dewan of the Collector's office, under the fictitious name of 
Doulut Ram, by Meer Mujeed Oolla the former 2 erauidar. Section. 
15, regulation 2, 1793, re-enacting the rules of the revenue pro-- 
clamation issned on the 8th of June 1787 (28il) Jeyt 1194) prohi¬ 
bits the Collector’s officers from holding farms of any aemindar 
in the diatrict: and as it was enacted three years prior to the 
execution of the mokurreree potta, the (souct cannot uphold 
a deed of Uiis forbidden nature. M'ithout adverting to these 
prohibitions, and even supposing the rule not clearly laid down, 
common sense and a regard to the public intsreste, point out 
the impropriety of a Dewan in the Collector'l office, reeeiving 
tt mokurreiee potta from a zemindar; and far from being one 
of (he lawful privileges of his office, the aot i« corrupt. Meer 
Mujeed Oolla the zemindar, having died iOil208 B. S., the Cpurt, 
in consideration of the extreme youth of bis heirs, the whole 
pergunna being farmed to the Dewan’a ddpendemii, and other 
circitmstaocea of the caee, are .of opiuion. that Uiere were aufficieut 
grouoda to account for the delay in auing." 

A decree waa accordingly, passed, ceversiog the Judgment of 
the Provincial Court adjudging the appellant's claim, awarding to 
ths zemindar possession of the talook in dispute, and declaring 
null and void the poffa produced by the respoodieDte, who were 
directed to pay the costs of both Coerts, 
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MUSSUMMACT HYATUN and MUSSUMMAUT ASHUR0N, 

Appellant!, 

vertu$ 

MOOHUMMUD HUSsUN KHAN, Respondent. 

THIS was a suit instituted by tbe appellants in the Provincial 
Court of Patna on the 5th of October 1S09, to recover two sharea 
of mouaas situated in Soropore and Rehrampore, pergunna Kin* 
chawtir, zillah Tirhoot; the jumma of which for ten years was 
stated to be 20,010 Rupees. 

It was statbd in the plaint, tbat the land originally belonged to 
Rubm All Khan, father of the piaintiff Ashuruii, and maternal 
grandfather of the piaintifF Hyatun. 

He from motives of fear nrrasioned by the injustice of the then 
ralers, committed the land in trust to iJaood Ali Khan afioa 
Zair Hutsun Khan, and received from him tlie income arising 
from ic After the death of Daood in 118f) F. N. the trust was com* 
mitted to Moohummud Hitssun (son uf Zair Hnssun) who regu¬ 
larly remitted the income of the estate up to the year 1183 F. S. 
In 1184 Kuhm Ali died, leaving as heics his widow KooUoom, and 
his daughters Bhulin, Durgahin and Ashilruii. By the death of 
Ruhm aforesaid, the land lapsed to the ruler, but was shortly af* 
terwards restored to the heirs of the deceased. Moohummud 
Hnssun remitted part of the revenue to Koolsoom, but refused the 
rest of it, on which Koolsooni petitioned to have the land given 
into her own management. This proceeding induced Moohummud 
Hussun to remit the full revenue to Koolsoom, but on her death 
and the death of Phnlin, he managed, by the connivance and 
collusion of Shah Abdooliah, husband of Hurgiibin, to get the 
estate entirely into his own power und possession, and by altogether 
refusing to remit tbe revenue or any part tliereof, laid the foun¬ 
dation of the present action. 

It was replied, on the part of the defendant, that the altumgha 
land in dispute never was obtained by Rnhm Ali Khan, but by 
Daood ttlins Zair Hussun Khan, under the assumed name of 
Ruhm Ali aforesaid, abd from Zair iih.td descended to his son tbe 
defendant Moohummud Hussun; that from the date of the sunnud 
of altumgha fo the present time was a period of more than fifty 
years, during which neither Ruhm nor his descendants had come 
forward to oppose' the possession of the land by the defendants 
family, which would alone constitute a bar to the present action 
by the limitine regulation of 1793. 

The Second Judge of ihe Patna Court of Circuit dismissed the 
suit: many decrees had been passed, be observed, acknowledging 
the general rulfiom of the country in respect to maask estates, 
which was, that they were held under the assumed name of a 
friend or relation of the proprietor; but the principal point which 
led him to dismiss the suit was, the fact that during more than 
fifty years the possession had been undisputed by the plaiotifie or 
by Ruhm Ali- On appeal to the Sudder Dewanny Adawlut (pre¬ 
sent O. Oswald, Officiating Judge) the above decisioo was affirmed, 
and the appeal dismissed with costa. 
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Subsequently the appellante put in a petition for review of I936> 

judgment, on the ground of certain additional evidence in their .— 

favour which had lately come to light. 'Phe petition was conii* MuMon 
dered on the 23d of November 1824, when the Second Judge 
(C. Smith) recorded hie opinion in favour of a review, ou these Mngeum- 
grounds: msutAsliu- 

Both parties agreed that the sunnud of altumgka was in favour raa,«. 
of a person who was in that document called Ruhm Ali Khan, and 
the appellants claimed the property at deecanded from one Ruhm Ktao. 
Ali Khan. It had been proved, that on the death of Kuhm in 1184, 
the jagecT lapsing to Government, was afterwards restored to hie 
heirs, and not to the son of Zair Hussun Khan. *Agein« on the 
death of Zair Hussun, it had been seen that ifb lapse of the jageer 
to Government took place. The evidence of the appellants wit« 
nesses went to prove, that neither the respondent nor hie father 
Zair Hussun ever owned the estate, nor ever held it otherw ise than 
as a trust from Ruhm Ali. On the other hand, the respoi.dent had 
neither produced any proof, nor attempted to do so, having re>ted 
his case merely on hie own assertion, that the property was obtained 
in aitumgha by his father, under the name of Kuhm Ali, Further, it 
had been proved, that Huh|n Ali made over one of the mouzas 
in dispute, by gift to Nutser Ali and another person. This was an 
act which could only be performed by a proprietor of the mouza 
so given. From the documents of the case, it appeared that Ruhm 
Ali died leaving as heirs a wife and three daughter, and no male 
heir who could exert himself to procure the restitution of the 
estate. There was, therefore, nothing unusual or improbable in the 
supposition that the heirs being females might have been content • 
to continue the trust of the estate to Moohiimmud Hussun, and 
receive subsistence at his hands, without entering their names in 
the Government books aa proprietors of the land. And under all 
the circumstances, the claim of the appellants had, upon the face 
of it, more probability of truth thin that of the respondent. 

The Fifth Judge (W. B. Martin) was opposed to a review, as ha 
considered the former investigation in be satisfit' tnry and conclu- 
eive, and saw nothing of weight in the evidence now offered by the 
appellants. * 

The Officiating Judge (J. H. Harington) deemed it necessary to 
examine the original of a copy of a purwann-i issued by the 
Patna Council in favour of Ruhm Ali and bis heirs, dated July 
1777, or Asarh 1184 F. S. as also the proceedings of the Patna 
Council upon that occasion. 

They were as follows: The Patna Couitcil had looked upon 
Ruhm Ali Khan as jageerdar of the land, and on his d^ath in 
1184 F. S. had forwarded to the Supreme Council at Calcutta 
their opinion on the subject, together with the petition of the heira 
of Ruhm Ali, praying to ^ awarded poaseasion of the jagetr. 

The Supreme Council, in reply, postponed giving a final order on 
the question, till a regulation should have been promulgated 
respecting lapsed Jageers. At the same time they authorized the 
Patna Council, pending the issue of such regulation, to give over 
the jageer into the hands of the heirs of Kuhm Ali weaaed. 

Hence the purmanRa above mentioned in favour of the heira of 
Ruhm Alt. • 
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I8M. The vakgtU of both parties, in answer to a question by the Chief 
Judge, profeseed their ignorance ae to whose name bad stood in 
Mama- government books aince the death of Rohm AJi as proprietor 

Biaut Hja- or the land. The Chief Judge recorded his opinion in favour of a 
Moaun- both On the grounds above named, and also 

BsocAsto- following considerations, viz. the provisions of clause 4, 

mn, t'. section 3, regulation 3, of 1805; the fact that the papers and 
proceedings relative to the case before the Patna Council, ware 
tua produced before the Judge who dismissed, the appeal, and 

Jastl;^, the fact of the Judge having passed no order on a patitioa 
eeiit in soon after his decision praying for a review of judgment.. 

'Ihe Chief Judge then proceeded p> examine the merits of tha 
case in pursuance oC the decision for a review of judgment; and 
observed, that if Zair Hussun Khan and after him Moobummud 
Hussun Khan, were the actual jage*rdart under the name of 
Ruhni All, it was probable that, agreeably to the custom with res¬ 
pect to benamee meAnfs, like the one under discussion, as also con¬ 
formably to the provisious of regulation 37, 1793, thay would, 
have entered their names in the government booke as proprietors; 
but if, on the contrary, they bad caused the entry of the name of 
Ruhra AU, and after him of bis heirs, it would furnish a strong 
preftumptive argument in favour of the e^ppell^nts. 

He therefore issued a precept to the Court of Appeal of Patna, di¬ 
recting that Coiirt to collect and transmit all documents calculated 
to throw a light on that question, and further to procure through 
the Judges of the different zillahs in which they might reside, this 
evidence of certain witoesses named by the respondent as esseu- 
Ual to his case. 

The documents and depositions being transmitted accordingly,, 
were duly considered by the Chief ar^ Fourth Judges (Messrs, 
l^cester and Doriu). Looking at ih^futwa delivered by the law 
officers in the case. Sheikh Buhuoor Ali versus Sheikh Dhomun(a), 
and there appearing no reason to altar the judgment already 

given in this case, they finally affirmed it with coate by the resoec- 
tive parties. 

(«) For the doctrine io tVwcue see pngp 250, vol. 2, of the CivU Aeporta 


OAUS IN TRS NUIIDSR DJBWANNT ADAWLUT. VW 


FUTTIH YA6 KHAN. App^Uant, ^ 

9er$u$ "■■■ 

SHAUJA ABU MOONUNMUD KHAN and othera, A|>rit I7tk. 

RaipoiideoU. 

THIS tuU was initUuted by tbe appellant, and one Jaffier HeM that 
Ail Kbao alta$ Nawab Jan. on the 6tb of November 1817, in the ^be Comte 
Patna Provincial Court of Appeal, to recover from the ■’bepondents 
a four ana ebare of the whole perguniia of Bi«lha%aree and the quefUon 
mebal of Hatteawan, pergunna Siinnowt, Okree and* Nowbutptire ibe merite 
Buliea,^ zUlob Behar: alto the talook of Nurbur, zilla Saruu, the 
talook of Billowr, pergunna Hiesara, the talook of NoVooHapore, 
pergunna Bbotari, zillab Tirboot, altumgka mtkah'. eighteen 
times the annua) produce of these lands was estimated at rkty bavTof • 
Rs. 432,000, the income /^rom the land for 18 years, and the^'l^^^'^* 
sum of Rs. 1,952 000 was claimed as the mesne profits f^Alized 
from tbe land, and the interest on that sum equal to the principal Uie ane(rs> 
from 1777, to the eud of September 1817.: tiunofsucb 

It was stated in the plain!, that Shabbaz Beg Khan (husband 
of Mussummaut Nadira Be^m. who was the sister of Roshun (!*ntrnr^o 
Begum, the plaintiff's grandmother) obtained the above altumgka uw or 
Jatjetr by his personal services, and took up bis abode in the wrun^Mio 
city of Patna. Aulum Beg Khan, a native of the tame country 
with Sbahbaz, viz. Cabul, arrived from that place at Patna, 
althongh no actual relation of Shahbaz, was, by reason of his aiiuded to 
being a fellow countryman, allowed by the latter to call himself piuMd by 
hit brother, and was treated as such, residing with him in the said 
city of Patna. At the death of Shahbaz, his widow Nadira took 
possession of all his property, but Aulum Beg's ton, by name bythePat' 
Buhadoor Beg, preferred a petition to the Council of Patna claim* ns City 
jng tbe property left bj Ins deceased, his reputed uncle. TbaC^^*'* 
Council acting upon the authority of a futwa delivered by the 
Mooftees of Patna (but which was universally known to have 
been false and fabricated) awarded to Buhadoor on tbe 20th of 
January 2777, a 12 ana share of the property of the deceased, and 
the rest to Nadira Begum. She appealed to the Supreme Court, by 
which authority tbe decree of the Patna Council whs confirmed. 

Thus defeated at all points, Nadira Begum was constrained 
to bring an action for the sum of Rs. 169,014 mesne profits of 
tbe fourth share which bad been awarded to her, from the date 
of the death of Shahbaz Khan up to 1778, ift the Dewanny Court 
of the city of Patna. The Judge of that* Court, in opposition to 
the decrees above alluded to. and though he had no power to alter 
or reverse them, dismissed the suit. Nadira e^e prepared to 
appeal against this dei'isioa, but both she and Buhadoor Reg 
died before this could be done. 

On the death of Nadira, Roshun Begum the grandmother of 
the plaintiffs succeeded to the personal property left by her. Tbe 
heirs of Buhadoor Beg instituted a suit to recover the above 
property, but it was oismissed by the Judge who heard It. The 
above Roshun Begum also obtained a fourUi share of tbe Dbool- 
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poorah estate by a decree of the Patoa Council. After the death 
of the said Begum, the plaintiffii, having proved their relationehip 
to her, succeeded to the poseetiion of all the personal property 
leA by her, and even proceeded to institute proceedings for the 
porsessinn of the real property of the deceased, but were persuaded 
against it, and led to put it off from day to day up to the present 
time ny the contrivances of Bubadoor Beg’s heirs. 

1'he claim of the deceased Begum to the four ana share was 
proved by several documents, and that of the plaintiffs was not 
opposed to tfie provisions of sectioo 14. regulation 3, 1793, and 
section 3, regulation 1805: neither was it contrary to the Moo- 
humroudan Isyv, which limited to no lapse of years the decision of 
a suit involving a question of a wife’s portion. 

Tlie Third Judge of the Provincial Court, coinciding in opinion 
with the Second Judge, thought that this case came under the 
provisions of section 16, regulations, 1793, and directed a non¬ 
suit. A summary appeal, however, having been preferred to the 
Sudder Dewatmy Adawlut, the Officiating Chief Judge, (C. Smith) 
on the 25ih of September 1820, gave his opinion that the suit 
should be tried on its merits, as Nadira Begum had obtained an 
award of a 4 ana share of the property in the Patna Council; 
at this decree had not been reversed V)y th^ Supreme Court: as 
that Court had no authority to reverse it, and as the regulations 
did not limit to any period the lime after whirh a decree could 
be carried inu execution, and as regulation 26, 1814, section 14, 
clause 8, (which directs that after the expiration uf a year a decree 
shall not be carried into execution on the petition of (he holder, 
till the other party has been called upon to shew cause why the 
decree should not he executed) did not prevent the party peti¬ 
tioning from instituting a new suit on the basis of the previously 
obtained decree. On these grounds, he being joined by the 
Fourth Judge (S. T. Goad), reversed the order of the Third and 
Second Judges of the Patna Court, and directed their proceeding 
with the trial. Accordingly, the case being readmitted, the defen¬ 
dant Moohummud Yar Khan replied that, during the life of 
Aulum Beg Khan, he had, by virtue of two deeds of gift signed 
respectively by Aulum, Beg Khan and Buhadoor Khan, obtained 
possession of the pergunnas of Sunnowt, Okree and Bullea, and 
Nowbutpore, end inserting his own name in the Collector's books, 
had remained so seized for more than 34 years, without hindrance 
or opposition from'any one; that if there really had existed any 
claim to the lands on the part of Nadira Begum, she certainly 
would have taken some legal eteps to eufurce it during that long 
period. Hiat the claim pf Aulum Beg was clear both from existing 
docunAente and the decree of the Patna Council. That the claim 
of Nadira Begutq waa unfounded, and that Kosbun Begum could 
not inherit her property was clear from the re>ult of the case 
Bebee Hosbuti versus Yar Khan, Omar Khan and others, decided 
on the 9th of May 1799. He contended that, from the time 
which had been suffered to elapse, viz. 41 years, from the opera¬ 
tion of the decree of 1777 in the Patna Dewanny Court, which 
never having been .appealed against was final, and from tbe order 
of the Patna Council awarding to Nadira Begum tbe 4 ana share 
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for lift only, both the Doa-existence of any legal clain on tb4 INR 
part of RoshuD Begam aod the iiiadniiubility of the rretent '' 
•uit, were maoiftttly eiUblUbed; at to the plaintiff re«iing his ^**9 

suit on regulation 3, 1793. and regulation 2, 1805, by dfclating - 

that sixty yeara only could bar the inetitution of a suit, this AbaSkiw* 
was a decided proof of the weakneet of hit cause, for, ia the hummud 
first place, the )4th section of regulation 3, 1793, did notRl**'^^ 
mention sixty years at all, and in the next place, the proTisiont 
of regulation 2, 1805, directed that twelve year! should be 
the limit after which actions could not be brought except when 
the occupant had acquired posseetion by fraud and violence, 
or the person from whom the occupant's title was* derived had 
acquired possession by such means: therefore, in^tbe piwsent 
rase, where the property had devolved by inheritance, the law 
evidently would not permit a hearing. 

Moohummud Ameer and Aboo Moohummud, defendants, 
replied, that Shahbas Khan had made over the alturngha prcmrty 
publicly to Bubadoor Beg, who further, after the death of 8hah> 
baz, obtained possession of ail the property left by him; that 
Nadira Begum bringing an action against Buhadoor Beg, founded 
on a certain document afterwards discovered to be forged, the 
result was, that Buhadoor Beg obtained a 12 ana share of the 
lauds and to Nadira was awarded a 4 ana share for life oniy^ 
lliis decree was afterwards reversed by a lunnud (jssued- by the 
Patna Council, confirming to Buhadoor Beg, son of Atilura Beg^ 
the altumaha rights formerly poesessed by Shahbae Khan, after 
which Natnra, although she obtained an award of the 4 ana share of 
the real and the same of the personal property of the above Sbah- 
bax, was subsequently induced to sign a deed giving up all right 
to them. But by the advice of evil counsellors, sne afterwards 
instituted a suit fur the property in the Dewanny Court of Patna. 

This suit was dismissed by the Judge of that Court, on the ground 
of the time which had elapsed between the occurrences which 
gave rise to the case aod the institution of the suit. Nadira, after 
this lived three years, yet never preferred any appeal, and the 
defendants continued in possession of their respective portions of 
the lands. The plaintiffs bad never takeif any *legal steps for 
the assertion of their claims, though questions concerning the 
ofrum^/ia property had frequently been before the ZilUh Court; 
neither had they preferred any claim when tbqdefendant Ameer 
Khan made over the vuhal of Nirhur to his son, nor when he 
bad mortgaged the same property. Therefore by regulation 3, 

1793, and regulation 2, 1805, the present suft was inadmissible. 

The defendant Kumroodeen Khan, in hft reply, stated that he 
had obtained possession of bis park of t^e land in question 
by virtue of * mokurreree tunnwi signed by *Buhadoor Beg 
aod Aulum Beg, in the year 1216 F. S. He bad made over 
to hie son the whole of hie portion except twelve mo<*sae, 
which, in 1220 F. S., be made over to his brother Kurreem Khan; 
further he followed the earoe ground of reply taken up by the 
other defendants. 

The defendant Khanja Jamal Oodeen Khan, denied having any 
Uib( to de with the suit. He stated that be held aome mouM^ 

▼OL. XV. u • 
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a mokurrtrM pottak from Aboo Mooliuiiimud Khan. Ri 
eoinctded with tha rapliei previuualy delirtred. 

I'he Ofiiciatlni^ JudgA of tha Patna Court of in dalWtr^ 

ing jad^mant, expraitiad hirtiMlf at foDuiaa: According to thi 

tanor of the award obtained by Nadira of a three Ana ehare out 
of 12 ana« of altvmgha land, in the ca«e of Biihadoor Beg verfi4 
Nadira Begum, before the Patna Council in 1777, the heira of the 
eaid Nadira rantiut elum any part of tha land ao awarded, A 
being ciearly'for the life of Nadira Begitm. If the plaintitTe con* 
themielree entitled to the property left by sshahbaz Khad ^ 
legal heirs, then the length of time which has elapsed comes inl^ 
eonsideratioii as a bar to iheir obtaiMng it. However, putting other 
rirctimstnnces out of the question, the decree of the Patna Couw* 
cil 18 final, and cannot be reversed now by this Court,*’ He, there* 
fore, dismissed the suit with costs. The plaintiff appealing against 
this decihion to the Sudder Uewanny Adawlut, the case came on 
before the Second Judge (C. Smith) on the 16th and 2dd of JonS 
1826- Hit opinion was to the followingeffectt Neither party denied 
the dectee of the Patna Council of 1777, by which, out of 12 anas, 
three were awarded to Nadira Begum, and nine to Auiniii Beg 
Khaii. The share allotted to Nadira teas no the ground of her 
being the widow of Sbabbas. Thia right uf course did not cease 
during her life. But a share awarded to a widow on these grounds 
becotuea hi'T absolute property, and after her death descends to her 
heirs. The words** during her life'* certainly are t.> be found in tbA 
decree of P77 ; but they were not in the /ufwa on whi* h that 
decree waa fonnded, and, by the Mouhiimmudan law, the property 
of a widow in the share awarded to her from herhnsbarid's property 
after his decease, dues ni>t hecotne extinct with her life, but desc-ende 
to her heirs. It roust be presumed thut the intention of the dei'ree 
was to accord with the /uiwa of the law officers. On this view 
bf the caw, it waa evident that three shared out of twelve were 
awarded to Nadira Begum. I'herefore, without the necessity of 
reversing the decree of the Patna Council, the heirs of Nadira 
coaid establish their claim. Ihe reversal of the above decree 
was not in the |>ower of the .fudges of the Supreme Court, nor 
bad thvy reversed it. He (the Second Judge) had already given 
bit opinion (ride Hoobukaret of 26th September 182b, quoted 
above) that fiie Dewanny Court of the city of Patna had noautho* 
rity to reverse the^ decree of 1777. In the firet plan, a City Court 
bad not Uie power of interfering with any decree of the Patna 
Council, end, in the next, the very aitumgka mthals to which the 
decree of the Council related, were situated out of the range of 
the ^fisdiettuu of theX'ity Court, which therefore, could neither 
dismiM ni r decree aq appeal from the anthority of the other. Fnrm 
the proreedr^of the City Court, dated November the i9th. 1796, 
H was awn that the Judge of that Court did not consider himvelf 
•utiiorised to try the case, and at first refused to adwiit H. Why ft 
WM afterwards admitted the Second Judge professed bimwifat a 
kiM to conjeduf*, and was of opinion that it was an act oneup* 
ported by, or raUter in direct opposition to the existing regulatioiit. 
Those proceedings therefore might be considered null and void: in 
bit auuiner tho procoediagi oa the appeal from the city Coortb 
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4«cwoa to th# PMaa Provlnt'ial Court, btiug fouitded oa lbot«4f mM. 
the City Court, were nuU and void- I'be relationehtp of Puttih Yah . 

KbAB and da^er AU Kbuo V> Njadira admitted o£ no douhc« ftt ap- 
peered that i/om the .death of Nadira, Biihadoor beg Khan and KImq, «. 
iUt ^.ra bad approiv.iated jthe profit# £ioui the ahare of Nadira 
afbreeaid- Had the. Prov ipcial (^rt of Patna proceeded to aettie 
•Aat tho^e profit# apiounted to, it would be tiei'eseary fi>r thia Khuo aai 
Court .to award them; but, ae they had not, he conaidered a new uibwa. 
trial ought to be panted. Accordingly he paesed a decree aniend* 
lag that of Provincial Couri.and directiag that thefourth ahare 
ehouid be awarded to the plaintiffs, and that they jdiuuld proceed 
.to 4 ue fpr the mesne profits b|’ a uew .trial. • 

The 'lliird Judge tC. T. Sealy) i^reed witif the Second, that the 
insertion of the words ** during the life" had bean made'through mis* 


take, or fraudulent alteration on the part of some interested person; 
since those wurd.s were not in tl<e futwa: and it was to be pre* 
siiiued tb;&t the decree was meant to correspond with the futwa. 
But, at the same lime, be waa of opinion, that Nadira begum, oa 
ohtsining the award, considered it to be only for her life. If she 
bad demurred at thai time, ihe was then at liberty to apoeal to the 
proper authorities to obtaitt a reversal of the decrse. He did not 
think tlidt Uie hiw would allow of this Court’s reversing or altering 
the decree of 1777. on such grounds as had baen proposed; and, 
therefore, thought the appeal could not be favourably received. 
Nadira Begum bud sued in the Uewanny Court hf the City of 
Patna for arrears due to h:er for seventeen years on the fourth 
share awarded to her, but the suit was disniissed, from the cir* 


cumstanc# of its not having been brought within the period of 
twelve year#,.as prescribed by the regulations. Therefore the deoree 
of the City Court was final, and certainly had authority, as far as 
related to the mshali subject to the Jurisdiction of Ahe City of 
Patna, though it had not over those beyond it. 'i'he decree of tba 
Patna Council was only fur life " therefore the appellant could 
not set himself up as heir to Nadira in the altuvtgha property 
she enjoyed during life. On these grounds he was of opinion, the 
decree of the Provincial Court .of Patua should be amrmed with 


costs. • 

The Chief Judge recorded his opinion, that the decree of the 
Provincial Court of Patna should be alarmed, because the cate 
hud been tried and decided in 1795, and, by the 16th section of 
regulation 3,171)3, could not now be again *adiiiiUed. Besides 
which, the parties might then have appealed, if dissatisfied with 
the decree. Though the altumgha mehals were beyond the jurisdic> 
tion of the City Court, yet both parties bred in the city, and the 
suit was for a certain sum in cash, and nQt for the land. Therefore 
that Court had authority to try and deterohne the rase. It was 
not now possible to determine whether the fourth share bad beea 
awarded or not, on account of ihe length of time whi<’h had 
elapsed; and on account of ihe decree of the City Court of Patna 
and its being final, from the circumstance of no appeal having been 
preferred. 1 he provisions of section 3, regulation 2, 180S, had 
nothing to do with this case, because the respondent bad obtained 
pouessioo by an award of Court, sod not by fraud or violeuce. Bj 
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the terms of the decree of 1777, which awarded a fourth share 
I for life to Nadira Begum, the claims of her heirs to the property 
Fiiecib y«b could not be admitted. The terms, ** during life,'* were not in the 
Kimri *. futwa of the Patna law officers, but that futwa stated that Nadira 
Ai * M • claim to the altumgha land. That^u/wa might be legal or 

lio'mmu?' ^ lapse of time, when it is considered that no 

Klian swl objection was taken to it at the time, this Court could not lake into 
otliers. consideration whether it was or was not according to the Moo* 
hummudan law. The award of the Patna Council exceeded the 
terms of the /ntwa, when it gate a fourth share of the altumgha 
property to Nadira at all.*' The Fourth Judge (W. Dorin) pro¬ 
nounced judgment in this case to the following effect: **The princi¬ 
pal argument of ihe^appellants teems to be that the decrees of the 
Patna Council, passed in 1777, and of the Patna City Court passed 
in 1796, were wrong, and that the widow was legally entitled towhat 
is now claimed ; to which the respondents reply, that the decrees 
were proper, and that no appeals having been preferred fri m them, 
they cannot now be touched, under section 16, regulation 3, 1793. 
1 am of opinion, that the respondent's latter objection is valid, and 
that the decrees in question, whether right or wrong, preclude us 
from jurisdiction now, and that we cannot enter into the merits of 
the case Ihe decree of the Patna Counc^ restricts the widow's 
right to the produce of one-fourth for life; and the decree of the 
City Court, in a suit instituted eighteen years afterwards, declares 
her demand to'the produce then sued for, lost on account of lapse 
of time (twelve years). It should be observed, in consequence 
of passages in the opinions of the other Judges, that in my judg¬ 
ment, the decree of the Patna Council, in as far as it did not award 
a fourth share of the alivmgha to the widow, was not against 
tUeJutu/u. for the futwa excluded the altumgha from being viewed 
as part of the estcite at all; and that as to the Patna City Court 
nut having had jurisdiction in the suit before it, the claim to the 
produce from 1777 to 1796, was a claim for money alleged to 
be due from the defendant, and was hearable wherever the defen¬ 
dant resided, and not solely where the land was situated.” I'he 
ouinioiiS of the Chief, Third, and Fourth Judges thus tending to 
the same point, the decree of the Court below was affirmed, and 
the appeal dismissed with costs iu both Courts. 
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BINDRABUN CHUND RAI and others, Appellaote, - 

versvt AprU SSik 

BISHUN CHUND RAI, Respondent. 

THIS action was brought in the Ziliah Court of Backergonge, Tbers^ 
on the 10th of May 1819, by the appellants, to recover from ’ 

respondents a one ana Ofteen gunda share of the portion of an 
estate which formerly belonged to Narotum Rai. • The suit was tetsion? 
laid at Rg. 506. 12. 19, the ^umma for three years. ceruia. 

It was stated in the plaint, that out of the whole estate ^ 

Narotum Rai (who was brother to the plaintiff's gretft grandfather) 
a share of one ana fifteen gnndas belonged*to Hurchunder Rai, aHindoo 
deceased, the plaintiffs lather, and four anas and a Ttaif to Ram> widow, by 
kishwur Rai, deceased, the defendant's father. The rest of 
estate was in the possession of the sharers to it, according to the uk«^a • 
deed of division, dated 1187 B. S., and signed by Mussummaut Iter hut- 
Tulea, widow of Narotum aforesaid. In this estate, also were certain band’s 
portions and fractional portions termed Aowa/a and neem Aotoahi, 
held separately for the benefit of all the joint proprietors of the among"tho 
rest; viz. one portion sttuted in l.uskerpore appertaining to the heirs. Heid 
talook called KishenChund’s, the jumma of which amounted to that the 
Rs. 191. also a portion situated in the talook called Narotum 
Rais jumma, Rs. 922, also a fractional portion held by the same squ tUa^at 
person, and called Ramsunker Bein's; and lastly, a whole portion ail events, 
called Narotum Rai’s, the jumma of which was Rs. 429. the amount ’*** 
of the whole being Rs. 1542. 

By general consent of the partners to the estate, they were without the 
jointly possessed of the profits, and the plaintiffs father, and the cimaent of 
plaintiffs had regularly received their portions of the profits of the ibeheirt. 
above shares from Kishwur Rai, and after his death fromRamkishen 
Chukurbutee his agent, as also from the defendant from 1208 &. 8. 

Since 1209 the defendant had omitted to pay their shares of the 
malyoozaree to the plaintiffs, who, therefore brought an action 
against him for sums due on that account, from 1209 up to 1218, 
being Rs. 1687. But though this claim was made out clearly on 
investigation, the Judge dismissed the suit, and his dismissal was 
affirmed on appeal to the Provincial Court. But as they were by 
the deed of division entitled to the talooks and Aowalas above- 
named, they brought the present action to esUjslish their claim. 

The defendant m his reply, denied the a^ove statement, and 
declared that he had no concern with any talooks or howalas 
^longing to the plaintiffs. The case, as hi stated it, wSs this; 
Mussummaut Tulea, in the year 1187, signed a deed in/a?our 
of all the partners now in possession, making over to them ail 
the property left her by her husband, Narotuwf Hai deceased, 
excepting only Narotum Rai*s howaia, that half howaU called Ram¬ 
sunker Sein’s, and the half howaia called Purtaub Chiind's, which 
she kept for het own subsistence. Agreeably to this deed, the 
partners took possession of the property thus divided. Subse¬ 
quently, in 1192 B. S. Mussummaut lulea, by and with the 
consent of the partners, gave by deed to the defendant, the howaia 
called Ramsunker Sein's, On the death of Tulea the partners 
to the rest of the estate divided and ^ook poiaesiioo of the 
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half howala of Purtaub Chund. The daeraet in the Zillah and 
Provincial Couru wera anoui^h to oulbfj the claim set up bj 
the plaintiffs, and though they bad in another suit recovered a ten 
cowrie share, yet an appeal against that decision was still pending 
in the Sudder Uewauny Adawlut. But above all, the time which 
had elapsed (33 years) between the date of the deed of division 
and the institution of the present suit would aloire operats against 
UiS bearing of tbs case, by the provisions of ths existing regulation^ 

On the Idih of February 18'2l, the Acting Judge of the abovf 
ZillUi gave judgment in the case. He considered that the docu*' 
ments, Ac. brought forward bv the plaiutiffs, estabtished their claim 
fully, while the reply of the defendant relating to the time which 
had elapsed betweeh the date of the deed of division and the 
bringing of the present action was not entitled to any weight in 
the question; the fact of the plaintiffs having received tMc^roosarsg 
IfCMD the defendant’s father and the defendant up to the year 12UB, 
being eatiefactoriiy made out; and, although it was true, that from 
1209 to the 9ih Bytakh 1226 (the date of the plaint,) seventeen 
year# and twenty«ntne davs had elapsed, yet there was another con* 
sideratioii which the defendant had overlooked, viz. that in the 
prosecution of a suit for matgoozar«e ^ue front the saiue property 
to the plaintiffs, a period of live years, ten ^lontlis and five days 
bad been consumed, which left somewhat under twelve years, 
during which no steps had been taken by the plaintiff's on this 
^estion, and'which therefore brought the ca«e clear of the 
rule of limitation fixed by the regulation. , As to what bad 
been brought forward on the part of the defendant, viz the deed 
of divUtOB dated 1177, signed by all the partners to the estate; 
it did not make out the fractional portions sued for ae be* 
longing to. the estate of the said sharers, neither did it remove 
the impression on hU (the Judge’s) mind that the suits brought by 
the several sharers one against another had been purpnaeLy de- 
amned to frustrate the plaintifTs claim. For it appeared from copiee 
pf certain proceedings put in on the pa^t of the plaintiff's, and from 
certain purieaaRar issued to Guogadhur Ameen, that the plaintiffs 
father and Odey Chund had obtained from the An>een appointed to 
ettarh the estate, an award of certain sums due as malyoozaree Ua 
the Aott.’a/as or portions (comprised in the estate called Narotum 
Rai’s) up to the year 1196 B. S. To the deed of gift purporting 
to have been executed by Mussuinmaut Tulea aforesaid, which the 
defendant bad produced to prove that the half howala or portion 
called Kamsuiiker Sein's had been made over to bim by the sa^ 
Mussummaut Tu^a, there were two objections; first, that it was un* 
supported by evidence, and secondly, Uiat the provisions of.tbe deed 
of division executed by Mussummaut Tulea were conclusive against 
any such deed as.the one under consideration; since that deed 
of division expressly set forth that the portions reserved by her, (the 
■aid Mutsurainaut Tulea), should at her death be divided among 
all the partners to the estate. Mussummaut Tulea therefore was not 
likely to have sold or given away any part of the rpseived, laa4s 
without the consent of the partners atmve mentioned. 

A deed of adoption, aaeosiitfes pvtr, bad been produced by tha 
defendant, to shew the consent of the partners to the said 
ment, but be (the Judge) did not look upon it as sufficient for .$at 
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|hirpoM« And under all' the ctrcumetaocee of the cate he paiaed a ntB. 
Aecree for the i^iut^’e with coeU. ■■ 

On appeal te the Provincial Court of Daeca, thie dechioa was BSedrihoa 
reversed by the Firet and TUrd Judgee of that Court. ^ 

1 'hey cooiidered the deed of gift at valid and authentic, though, “gSSjJ** 
under the circttmetaocee of the case, the Court had oo reaeoa to Cbvad lUh 
try iu validity or otberwiie; eioce, from its data up to 1208 
(■eventeen yean), more tine than waa allowed bf the rules of 
Kmitation, had elapeed. They did not conceive the ^llah Jitdge 
to have been correct io bringing the suit within the term of limita* 
tson by eubtracting five years and odd« patted in another tait, ae he 
bad dune ; for from the date of the deed of gift up^o that of the 
former suit, viz. 1219, a period of 26 years had elaps.ed, a circum¬ 
stance which precluded the bearing of the suit, under clause 3, 
section 3, regulation 2, 1805. 

besides, from a view of the bviioarra or deedof division of jumma 
and land, in which nothing is mentioned of paying or receiving me/- 
poozuree and which document is entitled to greater weight, from the 
fact that no other of the partners but the respondents had pro¬ 
ceeded at law respecting the property they (the Court) were not 
convinced that any payment of maf^oozaree bad ever bean made by 
the appellant to the respondeDts. 

Ou this decision a petition was made to the Sudder Dewanny 
Adawiut for a special appeal, which wae granted on ^a 27th of July 
1822. I'he reasons for granting a special appeal were the necessity of 
well considering the validity or otherwise ofthe deed of gift, and the 
question as to the time which had elapsed precludinga hearing or not. 

The case came to a hearing accordingly before the Second Judge 
(C. Smitli) who recorded the following opinion: 

It appears that the plaintiffs in the original suit had brought 
a previous action in xillah Backergunge. on the 16th of May 1812, 
to recover certain sums due as mtUgootant from the same taloolcs 
and /towsfas as those mentioned in the case now in hand, and on 
the same date the same persons were plaintiffs in a suit for th^ 
recovery of a ten cowrie share of an estate held by Kishen Chund., 

** This last case having come by special appeal before this Court, 
was decided on the 28tb of February 1921; the appeal of the 
appellant l>eing dismissed, and the decision of the lower courts 
athrmed. The ground of this decision was the proof of malyoo- 
xarte having been paid by the defendant up tct 1208, but withheld 
from that data; the objection made by the defendant that the case 
was without the term of limitation from the time which had 
elupsed, being overruled by the Courts. 

** The tame conclusion is now in my d)>iinon inevitable. look 
upon the deed of divisiun executed by Musspmmaut Tulea with the 
consent of the p:trttes concerned to be valid add authentic, and 
Bufficieut to estanlish the appellant's claim. 

Having seen nothing on the face of the casei which was likely to 
havo induced' Mueeummaut Tiilea to make eoch a dieposal of bia 
land which she had re-erved for her own eubeistenre ae hai been 
alleged by the reapondeot to have bean made, I can give no crtdenea 
to the deri of adoption or to (he deed of gift which that party has 
pflodacid iaovidsnce: 1 caoisot bcUevs it prabsblt, that after d^ 
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viding the property in the manner proved to have been done, and", 
aifotting by that division a share of four anas and a half out of 
sixteen, she should make over to hios by gift any part of what she 
had reserved for her own subsistence, nor do 1 think the terms of the 
deed of division left her at liberty to do so without the consent of 
all the sharers. In short, I consider the deed of gift a forgery, or 
if not, so as aheoluteJy illegal and invalid. 

** The execution of the butwarra likewise t do not believe, since it 
appears by the evidence that the lands stated to be separated and 
divided by that deed are still under the joint controul of all the 
sharers: 1 therefore am of opinion, that the decision of the Court 
of Appeal should be reversed.* 

The Chief and F*ourtb Judges ( W. T.eycester and W. Dorin) 
concurrine; in the above opinion, the decision was reversed accord¬ 
ingly, and a decree passed for Che appellants with costs. I’he 
appellants were declared at liberty at the same time to institute a 
separate suit for the mesne profits. 


RAO RAM SUNKUR, (guardian of Svruswuttee Dib>a,) 

Appellant, 

versus 

RANEE TARNEE DIRIA, Respondent. 

THIS was an action brought by Ranee Tarnee Dibia, the res¬ 
pondent in the present appeal, on the 15th of February 1820, its 
the Provincial Court of Moorsfaedabad, against Liikhee Ishwuree 
Dibia, widow of Debee Persbad, Siiruswutee Dibia, widow of 
Ram Soondur, the adopted son of the said Debee Pershad, and 
Kao Ram Suiikur, formerly guardian to the above defendants; 
to recover certain lands in the districts of Diiiagepore, Moor- 
shedabad and Rajshaye, khiraj and dewuttur lakhiraj- The 
triennial jumma of the assessed lands was stated to amount to 
Rs. 100,915. 11. 18. 3/ and the value of eighteen years produce 
of the lakhirM estate wat estimated at Rs. 90,000, amounting 
altogetlier to Rs. 190,915. 11. 18. 3. The plaint set forth, that the 
pUintiflf after the /leatb of her husband Sham Singh, became 
possessed of all the property which he had inherited from bis 
father Dulal Rai. ARer this, Debee Pershad (since dead) brought 
an action against thi plaintilfiii the Provincial Court t * recover 
the above property, whU^ claim he founded upon a declaration 
that the plaintiflf had adopted him. In that Court he was cast, 
it not being satikfactorily shewn that the permission of the plain- 
tififs husband had been obtained previous to the alleged adoption 
by the pUintilT In the Sudder Dewanny Adawlut, however, 
he obtained a decree, on the ground that the plaintiff performed 
the ceremonies of adoption, and treated him in every respect as 
her con, although the adoption wae not conformable to the rules 
laid down in the Shasterst as expounded by the Pundits of that 
Court. That decree of the Sudder Court provided that, ia the 
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V^’ent of the heirs of Sham Singh iotiituting a suit for the property 187i. 
left by him, ihe decree sliouid be no bar to enquiry into iheir ■ ' 

claims. On these grounds the plaintiff, during the time when the Rm> Rtn 
names of the heirs of the s iid Debee Pershad were in the Collec- 
tor's books for the property, was prepared to inslitule a suit 
again&t them At this time, however, an action was brought by 
Ram l..ochun, the grandson of Dulai Kai (plaintiff's father-iU'taw) 
against the heirs of Debee Pershad on similar grounds. This was 
dismissed, on the ground that it was not admissibly during the 
life of the plaintiff and the heirs of Debee Pershad. On appeal 
to the .Stidder Dewanny Adawliit, that (Jotirt also held, that the 
action of Ham Lochun would not lie ; imt on the groyind assigned 
by the Court below, but because the plaintiff alone was the 
rightful* heir, and an order issued that the plaintiff,*if she was 
de.Mroiis of establishing her claim to the property, might bring 
an anion for it, as by the Hindoo law she bad a claim justly to 
the property after the demise of Debee Pershad. 

7he reply set forth, that Debee Pershad, by a decree of Court, 
had obtained possession of the property in dispute. He adopted, 
some time before his death. Ram Soondur Kai, husband of Suru8> 
wutee Dibiu (n minor), and made over to him all his property; 
but on the de.ath of Deh^e Pershad, the son thus adopted (being 
under age) took possession of the property accruing to him, by 
niean.s of a guardian appointed by the Court of War^. He (the 
minor) dying, the land devolved upon Lukhee Ishwueee widow of 
Del ee Pershad, and 8ub>equei>t)y, Suruswutee, widow of Ram 
Suondcr Kai, came into possession under the guardianship of the 
Court of Wards. Ihe plaintiffhad, agreeably to directions contain* 
ed in the order of Court, received regularly subsistence money 
from Debee Pershad, and after his death from his heirs. From the 
tenr.r of that dei-ree, it would not appear that the property awarded 
to Debee Pershad was merely for life; nor did ihe decree in the 
ca^e of Ram Lochun venus the heirs of Debee Pershad, go to 
direct th:ti the plaintiff should obtain possession after Debee Per* 
sh.id 8 death in opposition to the terms of a former decree. On 
the contrary, it corroborated expressly the claim of Debee Per* 
sliad, as established by the former decree. If the plaintiff really 
had any just claim to the estate, it would^iave been so stated in 
tlte decree. The opinion of the Pundits, which contradicted a 
former one and which was given without any knowledge of the 
facts of the case, could not prejudice the right<of Debee Perahad 
or hi.<< heirs ; besides which, by the regulations, a o^uvuitka which 
contravened a previous 6naf decree was inadmissible. If the 
piaii t.ff had considered herself as having a just claim to the 
estate, she surely would not have all this time refrained«fn>m 
preferring it in Court, instead of going oh acceding euhsistence 
money from the heirs of Debee Pershad. The pr»ent suit betides, 
was ill opposition to section IB, regulatioo 1793, and regulation 
2 , of 180.6. and was therefore totally unworthy of being heard. 

The First Judge of the Provincial C<>iirt gave a decree for the 
plaintiff on the following grounds : 1 he Hindoo law did not 
consider that adoption legal, which was performed by a wife 
without the leave of her husband. The adoption of Debee Per- 
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I 82 tf. ihad had been held to be of thii deicrlotion by the several Courts'* 

^ particularly by the Sudder Dewanny AuwWt io the case of Debee 

Rao Ram Fershad versus Ranee Tarnee, and was therefore illegal. The 
Rm^T** Pundits fh^t Debee Pershad was legally the adopted 

MeDlbk*^* son of Sham Singh, must have been given under the idea that the 
act was done with the sanction of the said Sham Singh for the 
vffuvustha declared, that one reason for the supposition was Uiat, 
unless it was so, there was no accounting for Ranee Tarnee's per¬ 
forming the •duties of adoption towards him, the said Debee Per- 
shad, while NeelrauntRai (Debee Pershad'S father) acted towards 
his younger son as if he considered Uebee Pershad no longer 
belonging t6 his fanuly. Tlie decree which constituted him 
(Debee Pershad) (he adopted son of Sham Singh, was given on 
the evidence ofTamee, cuntrary to the rules of Hindoo law. The 
decree contained a clause declaring that no bar was created to 
the hearing a case involving a qneUion of the inheritance of Sham 
and the same Court refused to proceed with the case of Ram 
Loenun versus the heirs of Debee Pershad, during the life time 
of Tarnee Dibia. 

The defendant appealing to the Court of Sudder Dewanny 
Adawlut, the case came to a hearing on the 5th of January 
1836, before the Second Judge (C. Smith). He considered the 
decree of the Provincial Court as proper, for by the Hindoo 
law, if there is no son or adopted son, the widow succeeds 
to the whole estate left by her husband at his decease. By 
reference to the former cases relative to the same property, 
decided in the Court of Sudder Dewanny Adau liit. it appeared 
that the adoption of Debee Pershad was not with the consent and 
permission of Sham Singh, the husband of Tarnee Dibia; without 
which, it was not legal according to the forms of Hindoo taw; 
this was further established by the opinions of the two Judges deli- 
vered in the drst case, and a law of the Shasters could not be 
nullified by a statement made by Tarnee: as, however, the Judges 
who tried that case, had, oti the ground of Tarnee’s statement (a 
etatement which contradicted one previously maide by her) consi¬ 
dered Debee Pershad as the adopt^ son. and awarded to Tarnee 
subsistence merely, during her life, which subsistence she. from 
poverty or ignorance, had continued to receive, he (the Second 
Judge) would not confirm the Provincial Court’s decree till the 
case had been before another Judge. Looking at the decree in 
the former case a4 incorrect, he would propose to consider Debee 
Pershad as having merely acted as manager of the estate; and 
BOW being dead, the estate should, in his opinion, revert to the 
heirs of Sham Singh, especially as in the decree aforesaid, no 
meoOon was made of what disposition should take place regarding 
the property after Che death of Debee Pershad. He was for 
affirming the decree of the low^ Court. The I'hird Judge 
(C.T. Seals) after considering (he terms of ths decree in the 
former case, which gave the property to Debee Pershad as heir, 
and awarded subsistence to Tarnee, was of opinion that it was 
not within the province of the Court to question the accuracy of 
that decree. He considered that it would be establishing a very 
had prece^qt ta de so- He added, that he should reverse the 
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decree of ibe lower Court and award the cetate to SurtMiwutee, 
Widow of the eoo of Debee Perebad. The Chief and Fourth 
Judges (W. Leycester and W. Doha) concurred in the above deri- 
«iua fur the eamo reasona, aod passed an order reversing the 
decree of the Provincial Court with costs, observing that, by the 
decree of this Court passed on the 27th of June 1803, Ranee 
Taroee Dibia, the respondent, widow of Sham Singh deceased* 
was declared excluded from ngbt to the zenundaree left by her 
husbands That the decree in question wae coni'lusive.aga}nst ber» 
and that this Court wae not competent to reagltate the question. 


GOVERNMENT. AppellanV 

versui 

ABDOOL HAMID, Respondent. M.yeih. 

• 

THIS was a suit preferred on the 21st of November 1818« to the Held timte* 
Zillah Court of Chittagoug. by. the respondent, formerly 
Darogha under the Collectur of that district, for the release ofhis omrespoa* 
person aud estate frbin responsibility on account of a defalcation sible for * 
of stamp money to the amount of Rs. 6,225. 8. The plaintiff ""Mefil* 
maintained that having beln appointed stamp Darpgha. he bad, "r 

in cooforuiity with the third clause of section lo, regulation lytliesubor- 
1814, kept a regular account of stamps furnished to venders for dinate 
sale, as their receipts would testify; that the venders likewise 
furnished the Collector with monthly account sales, with which 
the plaiifititr had no concern, the money being paid by them or Um. 
their agents directly into the hands of the treasurer; but that he 
usually took the precaution of reportiog any arrear to the Collector; 
that he did give such notice in the month of May 1817, and in 
the following November, acting under the orders of bis superior, 
he appiehended one Nityaouud. the stamp vender at the head 
station,, and six others who had since been dismissed; that the 
said Nityaaund then acknowledged the existence of cerUio irregii> 
laritie:» in the ofBce, and produced an account making himself 
a defaulter to the extent of Ks. 6,225. 8, in liquidation of which 
he delivered up two bonds executed in his Qivour by Mirza Hadt 
Ali, Meet Moonshee in the CollectuK’s office, one for Rs. 4,121, 
and another foe Ks. 2,001. The Collector, it was ,added. after 
having, with the sanction of ibe Board, realised the arcean due 
from the other htamp venders^ by bringing to-sate the property 
of them and their sureties, advertised the lands of the plaintiff 
and his surety on account of Nityanund’s d#falcattion. while the 
estate of that person’s surety and of Hqdi Ali remained under 
attachmeot. The first notice, not having been eanctioued b} the 
Board, was withdrawn; but he bad issued* a i^gond. and had 
attached the persou of the ^aiutiff under a communication from 
the Supehoiendaot of legal affaire under date the 3d of November 
1818. It was submitted, that as he (Abdool Hamid) held the 
Collector’s certificates of bis having regularly accounted for the 
stamps entrusted to him. he was not resp<)nsibie, under the regu¬ 
lations, for the stamp vender's arrears, that be therefore instituted 
the present suit against the Collector, Nityauund Hadi. Alt aud. 

Bakir Ali. 
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The defendant Hadi All was the firtt to give in an answer, 
afBriniog that the plaintiff -and Nityanund had collusively em« 
bezzled the public money, and that the latter, under the guidance 
of his associate, had falsely implicated him, the defendant, but 
that the documents signed with his name were forgeries. 

fiakir Ali pleaded that, although he had stood surety for Nity- 
anund, when the Collector, in August 1814, appointed him assis* 
tant to the plaintiff, his engagemsnt was voided by Nityanund 
having beeir since removed from that office, and appointed stamp 
vender first at Kamoo Tek Naf and then at the head t^t ition; 
that ht» property had tieen released from seqnesiration; and that 
the piaiiiuff^s suit against him was vexatious and itof'ouuded. 

It was contended on behalf of the Collector, that the plaintiff 
having been' appointed, on execution of the pre6<’ril*ed engagement, 
to an office, the express duties of which were to suppH' the vei ders 
with stamps, as they were required fur sale, and to furnish a 
monthly return to his superior, he was responsible fur every defi¬ 
ciency in the stamp money, whether arising from remissness or 
from connivance and collusion ; that though the arrear was roeo- 
tioned in his accounts, yet it had been ascertained from the 
ioofrmation of Nityanund and two others, that the former had 
lent the money to lladi Ali by his oiden-s; and by the same 
accounts it apueared that Nityanund hud been allowed to 
remain in arrear f t the amount from the month of September 
1816 to the end of the fallowing year; that Nityanund was not 
a .stamp vender, but an assistant to the stamp Darugha, nominated 
at his request, without his having even called upon him for secu¬ 
rity, and that the money had always remained under the plain¬ 
tiff's cliarge and could not have been appropriated without his 
knowledge. 

Jhe other defendant did not appear. 

Aq order of nonsuit was passed in this cause on the 18th of 
August 1819, the claim against the several delendauts not being 
judged to be sufficiently specific. On appeal to the Dacca 
i rovincial Court this order was overruled 

The cuse having been restored tu its former place on the file, 
the defendant, Nityanund, appeared iiefore the .lodges on the 'ilst 
of August 18'2i>, and stated that he had been prevented by illness 
from giving *iii any answer, and corroborated the Col)e<*tar'8 
slutf-ineiit, that the sum deficient had been by him paid to Had 
Ali at the plHintiff's order. 

It appearing bat Nityanund had actually filled the situation! 
of stamp vender, animat such held charge of the money embezzled, 
that he Atid not the stamp Uarogba had received the bond said 
to have been executed Hy Hadi All. and that the plaintiff could 
oot, at had been arg^ued by the government pleader, be made 
rsepODsible fur the defalcation in bis office, under regulation 3, of 
1793, it being considered that all responsibility for sump money 
was vested in the vender and hi« surety, by regulation 1, uf 1814, 
a decree was patted in favour of the claim, rescinding, as iHegal, 
the sale of the plaintifi' e estate whii h had been carried into efiect 
by the Collector while the cause was pending, leaving Oovernmeikt 
to realize the arrear from the property of Nityanund, or in default 
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of other astets to institute a regular tnii against Hadi Ali under 
the bonds, and releasing the other defendants from all liability — ' ■ 

in the rase- The plaiotilT was declared to have neglected his Go?«rn> 
duty as a stamp Darogha, especially in not bringing Co bis master's 
notice that be had forgotten to require fresh securllv from Nitv* 
anund, and therefore nut entitled to costs. 'I he defaulter Nity> 
anund was made answerable for those of all (he otht^r defendants. 

It was observed that the Collet (or. on finding ground to believe 
that Hadt Ali had knowingly borrowed the public nteney with the 
plaintiff's sanction, should, under the regulations, have brought 
the matter to the notice of ilte magistrate, and have made 
application for the bonds to be attached by the Cohrt, but that 
he had no antbotiiy t<> do s<> himself. * 

An a'ppeal preferred bv the Collector to the Provincial Court, 
was dismissed with costs, by the First Judge, on the 8ih of No* 
vemb.er 1621. 

At the application of Government, an order was passed by this 
Court, on the I7th of August 1822. for the admission of a special 
appeal, which was defended by the respondent in person. 

On the <)ih of May 1626. the Second Judge (t'. Sniith)after 
going through all the paj^ers of the case, expressed bis entire 
approval of the previous jiidgnients. The decisions uf the Zillah 
and Provincial Courts were accordingly confirmed. 


RADHA BULLUBH CHUND and others, (heirs of BiiowAirifr 1 ^ 26 . 

CiiuNU, deceased) Appellants, 

versus MiyBib. 

JUGGUT CHUNDEfl CHOWDREE and others, (heirs of 
Guvinu Chowdrxe, deceased,) Respondents. 

THE oiiginal suit in this case was uislituaed by Govind Chu' d (!«!<} that 
Chowdree, on the 30lh of March 1816, in the Oewanny Adawlut ibr jA/'iiwr 
of Zilbth tiurdwan, to recover from Bhowanny Chund and Maha- 
rajah Fertaub Chund, certain lands in the pergunna of Jehun- ^ rt-iifronis 
gecrabad, the triennial rent of wliich was st tied to be Ks 34o7, rMaUiali* 
together with mesne profits, &c. Total amount Ks. 4957. 2 mmt not 

It was set forth in the plaiitt, that the abov^namcd Rajah, aft^r 
the death of the Ranees of Mahar.^jah ChiHter Sein in 1221 p. R. of the 
resumed certain lands which were previously in the possession of UtidsNp* 
the Ranees, having been asaigned to tliem lor tli*4r subsistence. P*'r'Huiiiig 
and Air the performance of redigtous rites; and granted a lease of bUs^hinJni** 
them to the plaintiff in perpetuity, at a fixed rent of Rs. 1152. 6, for m lon^rer 
having received the sum of Re. 1301, in consideration. Tfaedefen* period ibsa 
dant, Bhowanny t bund, who was an ejected tenant from the|^'‘o*>^ 
same land, prevented the plaintiff from occupying it. On this the'*'*' 
Maharajah petitioned the Dewanny Court to obtain possession for 
the plaiutifi’ by a eummary process, which, however, could not be 
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oittained. the Judge coniidering the previoui pouttiion bj the 
abore named Bfanwanny Chund as a bar to any such summary pro¬ 
cedure* 1he Maharajah promised to bring a regular suit and to 
secure to the plaintiff the occupation of the laud, but subsequently 
making a secoud settlement with Bbowanny C^uod* the plaintiff 
began to think of instituting a proceeding at law bimetlC 
'I'be defendant, Bbowanny Chund, staled in reply* that the 
lands in dispute had been a dewuiter mehal for a long period, 
and according to the custom prevalent in the family, pn the death 
of the Ranee of Kirrit Cbuud, the Ranee of Maharajah Chatter 
Seio came into the occupation of them. In the year 1216 F. S she, 
after receiving Hs 501, let the lands at a fixed tent in perpe¬ 
tuity to the defendarnt; the jiumma being settled at Re. 908. 6. 
After the death of that Kanee the defendant Maharajah Periaub 
Chund succeeded to the property, and became mokhtar of tha 
dewuttcr mehal which had been assigned for the support of the 
Ranee. The Rajah then, contrary to the regulations, let to the 
plaintiff, his (the defendantN) moAurreree property, and sent his 

n ie to the estate to put the plaintiff iu possession. The de- 
lilt applying to the magistrate, be issued an order prohibiting 
the ejectment of the original mokurjeftedar, and threatening 
with the penalties of the law, any person persons who should 
raise any disturbance on the pretuises. On a petition being pre¬ 
sented by the Maharajah, the Judge, in like manner confirmed 
the defendant'in possession. The Maharajah then, seeing the 
claim of the defeitd.ii.t to be just, confirmed the mnnud of the 
deceased Ranee, and after receiving a certain sum as salamee^ 
added some other lands to the previous mokurreree grant, and 
issued a new tunnud for the whole in favour'of the defendant, at 
a fixed rent of Rs. 1030. 6. 

The other defendant Maharajah Pertaub Chund, stated in his 
reply, that the lands in dispute bad come into his possession by 
inheritance, on the death of the Ranees who had held it as sub¬ 
sistence during their lives ; that be let it in mpkurreree |o the 
plaintiff; but disputss arising about tbe occu|*alk)n of it between 
the plaintiff and Bhuwanny Chund, and orders having been several 
times issued by the Courts confirming the defendant Bbowanny 
Chund ui the possession of the property, he Kad at last agreed to 
allow him to remain, had received from him the maUjeozaree, and 
given him documents under bit own seal confirming him in his 
occupation of the estate. The person was now in the occupation 
who had been recognised byThe Courts as entitled to it, and he 
was perftctly indUTerent as to who might obtain possession. 

On the 4th of February 1820, the second Register of the Zillah 
in. giving judgment, recorded his opiuioo that as the Calcutta Court 
oC Appeal had cenfirmbd the right of tha Maharajah Pertaub Chund 
to make his owu settlement for the Ignds which he iohented from 
<he Ranees of Maharajah Chutter Seio (the Ranee’s acts with 
relation to the property being good for her life only) aud bad 
cancelled the •eitlemeiu which had been made by the Ranee, now 
det^assd, and as, acting on this order of Court, the Maharajah bad 
made a mokurreree settlement with the plaintiff and executed 
the necessary documents thereof in bis favour, he (tbe Register) 
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heM the plaintitf to be the ri^tful eioAvrrefetcfar, and gave a 

decree according!;; the coeU of the luit to be pnidthus; tbe ■■ 

defendant Bhowaony Chund to be liable for tboie of the pUiotiff AedkeRi^ 

and hie own, and the defendant Maharajah Pertaub Chund for hie 

own; with respect to metne profits the ptainlitf night sue for them 

in a eeparate action. CboSw 

The defendant Bbowanny Chund appealed from thie decision Cbow4rvt 
to the Calcutta Court of Appeal laying die suit atR). 6,617. 5. 4, oUwie. 
being tbe amount of the suit in the ZiUah Court added to the 
costs thereof. 

Govind Chtinder Chowdree dying, hie brother Jiiggnt Chunder 
Chowdree, and hie widow, appeared to repiyKo the appeal in the 
name ajid on behalf of the two eons of Govind Chowdree deceased. 

On the 12th of September 1822, the Second and Ihird Judge* of 
that Court gave juagpeenl in the case to this effect: 

In the case of the eider Ranee of ChuUer Sein, appellant, verses 
the younger Ranee of the same Rajah, the pundits of the Sudder 
bewanny Adawlut gave a vyuvuttha declaring that tbe occuptere 
of deivufVer land had no power either to sell, give, or mortgage the 
same; as they were merely the managers of the dewutttr land of 
which thf>y were in poeseisfen. By the words of this r^uvtt^An, 
although letting the Idnd on a tnokurreree lease is not expressly 
prohibited, yet such prohibition is to be inferred from the tenorof 
the npininn, because, by such an act, the heirs of the^person lett iag 
the land would lose all chance of controul over it. 'I'lierefure the 
Ranee had no right to grant a Iea»e in perpetuity to tl>e appellant, 
nor could such pof/a be recognized as binding after her decease. 

It was fully competent to the next heir to confirm or cancel such 
leases. Rajah Pertnub Chond, under this license, let the lands 
to the respondent, cancelling ^e lease of tbe Ranee, and haring 
once done so he could not make a settlement for the same land 
with another person. On these grounds they affirmed the decree 
of the Register of Burdwan, and dismissed the appeal with costs. 

Tbe dppellaot petitioned the Sudder Dewaony Adawlut for the 
admission of a special eppeal, which was granted by tlie Third Judge 
(J. Shakespear), on the ground that the incompetency of the Ranee 
to let tbe dewutter land in perpetuity was questionahle, and that tbe 
order of the Provincial Court contained in their roo6iiAarees of the 
1 Ithof April and 22dof May 1616, should be reviewed. The Second 
Judge (C. Smith) having taiade some previous enquiries as to the 
quantity of land granted by the Maharajah and the Ranee respec¬ 
tively, proceeded to record his opinion on the ,6tb of May 1625, to 
the followitig effect: 

'fhe order of the Court Of Appeal oh which the deciAon of 
the Register h founded, is not applicable tbtbe points at issee ;the 
word moAurreree hot being Ih the iyuvuttha ; if it bad been it would 
apply as much to a mokurrer^ lease granted by the Rajah as to 
one granted by the Ranee, and render them euually invalid The 
decree should therefore be reversed with costs tn all three Conrtt, 
and ine^ne profits made payable hy the respondents; tbe appellant 
to he put in possession, and according to the agreement of 1221 
B. 8 . to pay a jumma of 1,030 rupees. 

Ibe Fitth Judge (A. Ross) was of opiniou that the decree of Un 
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1826. R9giiit«r should he reversed, but on diSereut g^rounde. In a vym* 
■ — vui/Aa delivered in a former appeal ibe pundits had declared the 

Jtsdba Hal* right to dewutfer land to be qiiaiified; that if| that the holder 
luMCboad i]Q( it so a« to put it beyond the controul of the next 
” heirs. By section regulation 18, 1812. a mokurreret lease 

ChNR'ier lor such property could not be given, but only one for such 

Cli<ru'dri>e time hs the griMor should retain oontroul over the property, 
suduiuerx- i«, till hU death. l.ooking at the «'ase in this light, it would 
appear that neither the Ranee’s nor the KajHh*s leases were availabl«« 
as claims for a moitnrrer^e tenure, and it anpeared to him (the 
Fifth Judge)gtbat the present RtjihTej thunder should have 
the power of maktug; a new settlement altogether, llie above 
opinion was, delivered on the 16(h of February 1826. 

The Chief and Fourth Judges (W. [.eycester and W. Oorin), 
after examining the oyuvusthai formerly delivered in the cases 
of ihe Ranee, senior, veTtut the Ranee, junior, and Juggut 
Chunder Sein eeriui Keisoo Aniind and others, put the following 
questions to the Pundits ; If, according to the uyuvusthas in the 
cases above cited, there is no power to alienate dewutter land 
in any way, and the ahole produce is to be assigned to the 
expences of the Deota, and the office’ of Shewnit be inheritable, 
and be meant merely for managing the appvopriated lands, is not 
a grant of a tnokurreree potlu by the Shewait to the grantee and 
his heirs beyond the competence of the Shewait i or dues it stand 
good and bind him also who succeeds to the Skewuitec by inhe¬ 
ritance? or does the Hindoo law, written or unwritten, declare 
nothing positively on the subject? 

Answer.—The prai'tice of mokurreree pottas in regard 

to dewutter lands is accordant with the rules and customs current 
in Bengal, and the successor to the management has no right to 
annul the lease, and make a new one, unless it may have been 
stipulated in tlie pof/a, that if any person should oiler a higher 
jumma a new settlement should be made with the person so 
otfering. Such a practhw does not defeat the purposes t0whirh 
the property was meant to be applied, because the lessee pays the 
rent (which can be appropriated to the service of the i)eu/aj and 
likewise improves aixfcultivates the land. 

This vyuvi^stka was opposed bv the yakeels of the respondent, 
who produced two other vyavusthat of certain of the college 
pundits to establish their claims, and contending that a mokttr^ 
reree potta given at a low rate by a female Shewait would not 
avail against a better disposition made by the successors. 

The appellaiitu vakeeti also produced a vyuvustka in con¬ 
firmation of that delivered by the pundits of the Judder Court: 
after examining thesf opinions, it was deemed necessary further 
to question the i^ourt pundits on the'following points: Does the 
Skatt$r luention mo4vrreree poUtu i if it does not, what modern 
book of Hindoo law metitions them ? for the former answer 
states their legality without any quoted authority; and what 
book mentions such a vyuvahar or practice? and wherein is it 
ascertained and Us legality made out? fur the Court suspect that 
the Hindoo law is entirely silent on the subject, and that the Court 
should decide U under the regulatione and former vyuvusthas. 
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Tbe law officers replied to tbii affect: Pottos in perpetuity under lEM* 

the name of cAosun putlra, are fueniioned in the Smriti Chun- - - - 

4rika, Veera MUrodupot Py«i'itA<»ra Afofrtoa, VyuvuMetra Ckinia- Rsdka Suh 
fMwnt and Ksvoito Bhunff' rHuva^ whirh are ail Hindoo Skaittrs. 

Id them alto are to be found the auihorities for the practice we 
have mentioned ID our opueuiMa. CbnaSr 

'Ibe Court, in passing judgment in this case, observed, that Cbewdrse 
the law officers of the Court bad delivered a opavesfAa which sa^-afficrs. 
they were afterwards unable to support by any legal authorities: 
that the oyuvustha of the pundiu of the Supreme Court was in 
like manner unsupported hv eny text, while that procured from 
the pundits of the .Sanscrtt College was opposed directly to the 
others. Ibe Court therefore declared their determination to 
adhere to the upuvMtMa delivered iu a former case *of the same 
nature, the accuracy o* which there wae no reason to suspect. 

Setting aside all consideration of the oyuvustha of the Sudder 
pundits (which it was not deemed necessary to follow) the Court 
were of opinion that thepo/toin perpetuity, graoted by Perlaub 
Chund ill consideration of a certain sum received by him, wae 
illegal and invalid, and it was competent to tlie present Rajah 
(having returned the sum S 9 received by his predecessor) to make 
a settlement for the laads with whomsoever he pleased, provided 
only that any lease w hr li he might so grant should determine 
on the grantor’s, namely, the R.ijah's death. 

'I he Chief and Fonith Jiidv'es therefore, concurring in opioion 
With the Fifth Judge, reversed the decrees of the Ziilah aod Hiw 
vincial Courts, and passed judgment accordingly. Costs were 
made payable by the parties respectively. 


RAM PERSHAUD SIRKAR, AppeHant. 

vertus • _ 

ODEY NARAIN MUNDUL and others, Respoiidents. M«y I5tti 

THIS was an action brought by the appellant on ihe ffth 
April 1812, in the Ziilah Court of the 24 pergunnas, to recover to bold cer> 
from the respondent 17 beegaa, 8 biswas of lahkiraj deiutirfer nun Umii 
land ; ten times the yearly produce was etatedto be Rs. 285 ; also 
to recover Rs. 316. pruHfs unduly appro^taied from the •said 
lands, from 1208 up to 1217, F. 8. • , sad no 

The plaint set forth, that^twelve beegas, three biswas of the proof of 
rent free land appropriated to the service of ^sdAitr ThaAwtr, 
and five beegas, five biswas of that appn^atedto Sheo Thakooty b^aTrld 
were entered in the name of Ram Ram Uey (plainlifi^s grand' wMimhkirtj 
father) the superintendent of the said Tknhoorst were divided 17(>5, 
and marked off by Oopaut Cbood, plaintiff’s fathsr, aod bad 
been in the possession of the family for many years. Bat ibe d«n^ot 
deieiidani had, in the year 1208, fordbly tjtcted the plaiatiff yaryorUag 
vot. XV. Y . 
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from fourteeD beegas. aix bitwu, and, in KlI, from th«rMt af 
the above named rent free land, and bad taken violent poBaesn >a 
of the whole, had removed ryote and put others in, and bad 
collected and kept the rente of the land a« its lawful owner. 

'I he defendants in reply denied the whole of the above sUteaent, 
and set forth that the land in dispute was not lakhiraj. Kishim 
Churrun Dey and Ookul Cbund Dey, the uncle and lather of the 
plaintitf, who had been for years farmers of the mouzas in which 
the said land was situated, bad, by forgery and the connivance 
of the Ameen appt^inted to settle the estate, caused the laud of 
Bodhaee F<^d, Mungut Das and other ryots previously paying 
jtimma, to be inserted in the accounts as rent free and tfewuUer. 
It was to be, remarked that three persons, the uncles of the plain* 
tifi* and partners in the cstite, being aware of the above facts, 
had abstiined from being parties to the suit, or pressing the ques¬ 
tion relative to iheir respective shares. The plaintift alone had 
been led by the iustigation of some enemies to the defendants to 
state land to be rent free detouffer, and the propertv of hts father, 
which had been for twelve years notoriously in the hands of the 
defendanti, and its regularly p.ikl by them during the 

whole of that time. To shew the futility of the claim, and the 
fraud attempted by the plnintifT. it was orHy ne< essary to refer to 
regulation 19, 1793, or to re<]uiie the production by the plaintiff 
of the lakhir/ij sunniid for the land in quesiinn. 

The replication stated, that the lakhiraj sunnvd was lost during 
the disturbances whu h took place in CutUck ; but i» 1191 B. S., 
when the country was measured and settled bv tiovernment the 
land in question was recognised as dewutter ai.d lakhiraj, as’ was 
proved by the report of the settlement, the Fussul char atid other 
I ' B. S. the land was divided between the nlain- 

tifl s father and his three uncles. Those four persons held their 
respective shares separately. As the three uncles happened to 
be on bad terma with the plaintiff, and on friendly terms with the 
defendants, it was not to be expected (hat they should cooperate 
with the plaintin on this occasion. 

The defendants rejuined that, from certain papers in the Col¬ 
lector s omce, and ffom copies of the sunnuds issued by the Com- 
mis<ionera appointed to make the settlement for the lands in 
question. It would fully apj>ear that the estate was not/aAWrai 
as asserted by the plaintiff. •' 

Oil the .'t^th of May 1813, the Acting Assistant Judge paased 
a decree for the plaintiff with coeU. On appeal to the Calcutta 
Provincial Court a review of judgment was directed, on the ground 
that the Assistant Judge had not tuftictently enquired into the 
leading circumstanceB of the case. 

It came subsequently before the'‘J udge of the ZilUh Court of 
the wbu^ of Calcutta, owing to an aHeratioii in the jurt»di> tion. 
In this Court a decree .waa fiaased for the plaintiff with c«*U. 
MesM pt^U were eot awarded. Odey Chaond Mundul, one of 
•U defendants, appealed firom this decision to the Provincial 
Court of Oelcetta. where, on tba 80th of September 1821, the 
Second and Third Judgee re versed the Ziilah Judge’s decree. It 
««• ueceaeary, the Court ebaerved, by eacbea 27, reguiatioa 19, 
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1793* and aection 19* regulation 8, 1800, that mafttioo i>tlakkiraj 
Uudi should a^'pear in the <JoUector*t recordt; in the present 
case DO such mention appeared, neither could the respondent 
produce any lahhiroj runnad. 

The plaio(irt petitioned the Court of Sudder Devranny Adawlut 
for a special appeal, nhu-h was granted by the Second Judge 
(C. South) who recorded his optninn Tor reversing the judgment 
ef the Court below* fur the following reasmis : He considered 
that the land in question had belonged to Ram Ram* l>ey* grand¬ 
father* and Gokul Chund Uey, father of the appellant; that they 
held it as hkhiraj, and that they were ousted by the respondents. 
He put no faith iu the papers produced by the rtspoodenis to 
prove that the land was liable to tire paymeiU of Jumma ; since 
they themselves had, in their reply* allowed Uiat it* was entered 
as liikhiTajt from 1190 B. S. 'ihe Court of Appeal bad reversed 
tlie Zillafa decree, and given one in favour of the respondent on two 
grounds; one* the nonproduction of the suMaed, and the other the 
non mention of the lands iu question in the Collector’s books. 
But the absence of ihe sunnud (since it may have been lost) it 
not, under regulation 19, 1793* a sufficient cause for rejecting 
a chiim to a lakkiriy tenure, if any otiier good evidence in 
support of the claim can be adduced. From the duenroents put m 
it fully appeared that, in the year 1209 B. S., the land in question 
was entered as dewuUer in the Collector’s booka^ and further, 
that the respondents had allowed this to have been the case in 
their reply hied in the Court of Appeal, when the cause was 6rst 
before that Court. When the case cante again before the Court of 
Appeal, aft(*r the review of judgment, and was then derided, a 
reply was not filed and a decree was passed by that Court-without 
reference to the statements contained in the reply filed in the 
first instance. Lustly, the appellant appeared to have held pos- 
tession of the land since the time of ^e Zillab decree according 
to which be obtained it. On the above grounds, the Second Judge 
was of opinion that tlie decree of the Provincial Court should be 
reversed and judgment given for the appeiianl with costs. 

t he Kifth Judge (A. Ross), on the I9th of April 1826, recorded 
his opinion that, of the land in dispute* fourMen beegas, six biswas, 
were made subject to the payment of revenue ia 1209 B. S. and 
three beegas. two biswas* in 1211 B. S. It did nut appear that 
any record of the land being lakhiraj was entered in the Collec¬ 
tor’s books as required by section 25* regulation 19, 1793. As he 
(the Fifth Judge) was inclined to suspect the aulhenticityef the 
signatures of the officers of Government affixed to the d^ument 
called the bazte tumeen dufter, that dotumeni* which was filed 
by the appellant in the Sudder Dewanny •Adewlut, did not suffice 
to alter his opinion on tb^ merits of the cate; since it further 
appeared that the document alluded to was puHato the Collector’s 
office during the time of the proclamatiou or notice, which, 
agreeably to regulation 8, 1800* was affixed in the Cdiector's 
Cuteberry. He coosidered the pUiotiff's claim not proved, and 
that the decision of the Court of Appeal should be affirmed with 
costs. He added, that by sectioa 39* regulation 2* 1819, thai 
plaiutiff was at liberty to bring his action again dt nove* 
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The caae having next been brought before the Chief and Fourth 
Judges (W. Leycester and W. During they saw no reason, after 
mature consideration, to interfere with the decree passed by the 
Court of Appeal. The appellant had no tunnud to produce; 
whereby to substantiate hit claim, nor was there proof of hie 
having held the lands at lakhiroj since 1765. it was doubtful 
whether any statement of the land being dewvtter was put into 
the Collector’s office at the requi’iite period, as prescribed by 
regulation 19, 1793, and regulation 8, 1800, nor aid the Court 
see that any mention of the circumstance was to be found in the* 
proceedings at the commencement of the suit, 'the etatement 
of the appellant w^, on the other hand, entirely against the sup¬ 
position of such Having taken place, and it appeared highly pro¬ 
bable, that tfie appellant or hi« ancestor, at the lime while farmers 
of the laud had fraudulently attempted to represent it as lakhiraj, 
as it was evident that near twelve years previous to the institution 
of the suit, or rather from the time of the purchase made by Manik 
Muiidul, the rents had been collected from the land in question, 
and regularly paid as from other lands subject to the payment 
of jumma. The document produced by the appellant called a 
fussul char, dated 1787, and apparecitiy bearing the initials of 
the Collector and the seal of his office, did not suffice to prove 
the land lakhiraj^ because the Cullvctor never had the power to 
grant such su^nudi; and, if such signature was authentic, it must 
have been affixed by an oversight on the part of the Collector, or 
by means of a fraudulent representation made to bim by one of 
the parlies. 

A decree was therefore passed diemisting the appeal, and affirm¬ 
ing thejudgment of the Court below with costs. 


1626. SHEO SURKUN Mli^SER (Son and heir of Sikgh Lal alia$ 

Dveiao Mibsbr, deceased) Appellant, 

BJ.y 27 ih. vertut 

SHEO SOHAl, Respondent. 

Sate of joint THIS was an action brought by Sheo Surrun Misser against 
pro- gheo Sohat, to recover possession of two mouzas situated in zillah 
nuyin*i;h*e Mirzapore, pergunnn Afoura. 

ilistrietof suit was instituted in the Dewanny Court of Mirzapore on 

Mirupore, the 4th bf Febritary 1819, and laid af Ks. 1670; three times the 
by one yearly jumma of the land. “ 

wlthouuhe Stated in the plaint, that the land was told by the defen- 

content of ^he plaintiff' on the 29ih of June 1816, for Rs. '2601. I'fae 

ibe rett, defendant ffret gave a kvtkuhala, and afterwards executed an 
Ml thide M ikrarnama to the effect that the sale was complete. This obiiga- 
irt^totbe registered by the Register, and the defendant at two 

Hiadoo several timet received from the plaintiff two instalments of Rs. 109 
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ticb. The defendant petitioned the Court' to give the plaintiff 
possession, which was ordered, and the plaintiff was accordingly ■■ 
put in possession of the property, but as the defendant had a cause Uw, aatf 
pending iu the Provincial Court of Benares respecting certain 
profits from the above mouzas, he executed a written undertaking 
binding himself, when the cause should be decided, to give a com* the p«rt of 
plete deed of sale for the mouzas to the plaintiff, and to effect the the pur- 
eubstitutioii of the piaintifl'*s name in the Collector's books, on chaser, 
which be was to receive from the plaintiff Rs. 1601, in further 
payment of the purchase money, and to give up all right and title 
to the property. Further, he declared, in the same oUligatioti that 
should he fail to give a deed of sale as agreet^ upon,*the obligation 
itself should be considered as adeedof s^e, and have all the virtue 
ofsuchadeed. The Provincial Court of Benares ^ad passed a 
decision in the cause above alluded to, and the defendant had 
received at different times different sums of money from the 
plaintiff, namely, Rs. 144 at one time. Rs. dU2 at another; 
at one time golden ornaments worth Rs. 75, and at another time 
Rs. 24; altogether Rs. 545. But now he refused to take the rest 
of the purchase money, viz. Rs. 2056, and wag about to oust the 
plaintiff from the estate. » 

The defendant, in *foTmd pauperis, replied that the land was 
worth more than Ks. 5000, and was the joint property of his 
father and his four uncles. Had he wished it, he.cuuld not have 
alienated the land during their lives. He never executed any 
kutkubala or writteu obligation, such as described in the plaint. 

He never received any of the sums spoken of by him, nor petitioned 
the Court to give the plaintiff possession. The real case was this : 
he was at a loss for money to pay the Governmeut revenue for the 
year 1224 F. S and therefore executed a written obligation of the 
nature of a mortgage deed, pledging the land for the sum of Rs. 
lUOO, on the following conditions. The plaintiff was to enter on 
possession, and he (the defendant) failing payment of the 
Hs. 1000, was to execute a bill of conditional {hye-hil-utujfu) 
for Rs. 2001. The plaintiff also executed an ikrarnama to the 
effect that he would give the defendant nankar at Ri. 100 per 
annum, so long as the mortgage eodurld, and that he would 
relinquish the estate if the money was paid within two years from 
the termination of the suit mentioned above. Of*the sums, how¬ 
ever, agreed upon in the tArarnama aforesaid, he had pnid nothing 
but the arrears of rent amounting to Rs. 385. The mabjoozarce 
from Assin to Asarh 1224, was paid by the defendant. 

In 122.5 F. S. the plaintiff got possession of the profits of the 
land, to the amount of Rs. 1375, of* which he paid Ms. 557 
Governmeut revenue, and kept the reet. , He al<o got hold of 
Us. 715 on account of itfktalments from the rybls due from Asuin 
to AsarA 1224 F. S. before the date of the ikrarnama, and conse¬ 
quently the property of the defendant; thus he possessed himself of 
Kb. 1533 besides the income of the year 1226 F. S. 

Bisbuster Dial and Rughoo Dial, two witnesses in this cate, 
deposed that the decree gained by the defendant in 1790, for the 
mouzas in dispute, was merely nominal, his father being the real 
plaintiff; and that the defendant bad no power to alienate the Jandi 
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At it belonged to iiid father find hit four aneleit of whom the 
witnesses were two; a copy of a decree paesed by arbitratioo on 
this Kiibject on the llth of September i813«waa put in. The 
Offi ciaiiPg .ludge of the Zillah pasted a decree io &vour of the 
plaintiif with costs, directing the plaintiff to pay the defendant 
Rs 2056, the rest of the pnrciiaae money. The defendant appealed; 
tn form4 pauperis, to the Provincial Court of Benares, where the 
foilowiiig judgment wae given by the Firat, Second, and Officiating 
Ju(}j;es. ** H e think the appellant did (aa he affirms) make over 
possession of the estate to the respondent after the manner of a 
mortgage; because there was nothing in the decision of the cast, 
where he was 1‘onrerned as plaintiff in this Court respecting the 
profits of the e^tate, which could have forced him necessarily to sell 
it to the re' pn'udppt. We do nut agree with the Judge of the Ziliah 
Court in considering that the decree by arbitration produced fit 
evidence on the part of the apf>elUnt, is a forgery, because it it 
dated in 1813, and written on stamp paper of that period, and not 
nil paperwhich came into use by reguUtton 1, 1814. Besides, the 
appetiant it not sole proprietor of the land, since it appears by the 
statenienU of BUhnstur Dial and Rughoo Dial that thev had aa 
equal property in the estate, which wat jointly possessed by five 
partners; therefore if it had been proved thatHhe Ofipeilaut had sold 
the land to the resp^mdent. such proceeding would have been inva* 
lid as being against tne consent of the other partners, and proprie* 
tors; with reepe<-t to the point of the kutkabuln and ikroernama 
no complete proof was brought. Budha Lai was the witness whose 
te'itimony supported the first, and Changee Ram came forward to 
establish the second document. Bodba Lai did not however apf>ear 
to know the appellant’s handwriting, though he affirmed that he 
did: althottgli it has been collected from the witnes.^es that the 
appellant re< eived from the respondent Rs. 1549, yet it has not 
been proved that the appellant ever agreed to sell the estkte. Sale 
is not onmpiete till tbe purchase money is all paid; but the respon* 
dent may biing an action agatnsl the appellant for the money he 
has paid, and the appellant against fhe respondent for the pr(»fiu 
which he can prove the respondent to.have received from the estate. 
Rut the appellant's father being alive, he (the appellant) had no 
right or power to alienate any paK of the land, and all the deeds 
executed with that view, or to that efibet, areinvaiid. We therefore 
reverse the decision of the lower Court, and give a decree for the 
appellant with costs.*' From this dwiition the case was brought 
by special appeal into the Sadder Dewanny Adawlut. Tbe appeal 
was ndmRted on the iVth and Slat of April 1823. 

1 he ^hief and Fourth Jndges of the {Judder Dewanny Adawlut 
<W. Leycaster and W. Dorin) on the S7th of May 1826, recorded 
their opinions as Ibilows; The Hindod law, as laid down in ojr«» 
eat/hat dalivered in former cases <«),^does not permit alienation of 
land, heM jointly by several putteedmn, or owaers, to be made by 
one without the assent of tbo others, nor indeed does eucb aheaa. 


(«) Sea Clvd Reports, page 933, vol. S» and page 71,«f poMOn, of the preseot 
Toliima. Tha saoNS dectnae was Also maiotsiaed in a Tirboot cssa wberein Raja 
Bydbinuad was appelUut, ivtom ^vlott Jba and otkera, reapondenta. The pandits 
-ttwiiwWabaM tbe BBWafjetot nadh^idedptoparly to be nirdKd,'wkbimltba a ss ent 
of all tbe sUaren, and aot valid even for tbe tellers ova share, while uodivided. 
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tioii bold good forth* tlieoiog partner'* individlal share even, vtiboul MSA 
tbe aaseutofihe rest. It is not in the prcHnt ewe. sufliciently ■■■ ■—» 
ibown that the partners had consented to such alieiuiiun, at Uio SbeoSos* 
appellant has attempted to prove* And even bad tliair assent been ‘“ “ J?^ ***^ 
e)iown« there was such evkdent overreaching on the part uf the 
appellant, that the Court couid not hold the tranaavtion valid, 
though at the same time the respondent was clearly bound to 
refund to the appellant the money ha had received, with inleresh 
For these reaioua the decree was affirmed with costsi. 


NOOR JEHAN BEGUM, Appellant, 

vrrsut ——— 

PREM SUKH, (Agent of Mr. Swsedla ao), Respondent. 

THIS was an action broyght by Prem Snkh, (agent to C. Sweed- 
land, Esq.) on the 9th of February 1818, in the Dewaniiy Court ,.„w h>'M to 
of Zillah lirhnot. to recover from Noor Jt ban Begum, widow of i>c not ii«- 
Moulovee Mihr Ali, son of Syud Ali Khan, the sum of 
thousand rupees (Ks. 3,000) principal and iuuresf, ou account of 
money lent to the deceased Mihr Ali. drlUH, -be 

It was stated in the plaint, (hat Moulovee Mihr Ali, on the let of not bn inj 
December 1013, borrowed from Mr. Samuel Deane, (agent ©f 
Mr Sweedland aforesaid) the sum of 118.2,500, which, together 
with interest, amounted on theOUt <if July 1814, to Rs. 2,674. 13.1, 
of which, up to October 31at, 1814, Rs. 501, had been paid bv 
assignment of certain lands belonging to the deceased, who died 
on that date. ’I'he defendant, who had succeeded by inheritance 
to the property of the deceased, was now Itabls for the remainder 
of the debt; a refusal therefore to discUar^e the amount, now 
Ks. 3,000, by accumolation of interest, had led to the institution uf 
the present suit. The defendant did not appear to reply. 

The Officiating Judge of the above mentioned ziilab, %onai- 
deiing the debt proved by the evidence of the Hritnessei to tlie 
boi»d, as also the inheritance of the debior'e property by the defen* 
dant, and observing that the defendant had sufieied judgment 
to go by default, gave a decree for the plaintiff, with costs. 

The defendant appealed from this decision to the Pf^na Court 
of Appeal, and put in a statecneni to the*effact thM, what property 
she possessed hml been left to her by her father Syud Al^ud Ali 
Kiian, but that she badfno property left bev by her husband, 
since all hit estates had been sesignea to Baboo Ryj Nath Salmo 
for payment of certain debts, M)d that when she was sued in the 
Faina Court of Appeal on a former occasion for certain debts, 
contracted by her late busbmid, the Court did not recoguixe the 
claim, becante the had inherited no property from her husband. 

Ihe respondent answered, that Mihr Alt had become possessed 
at the property left by Syud Ahmud Ali to bU widowand aaugbter, 
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1 BS 0 . by virtue of daede eAcated by them io bis favoor, and that bit 
' ' name was tutored io ibt CoUactor*s books as proprietor of the 

Noor Jchao aanne. 

OfficiBting Judge of the Patna Court of Appeal gave a 
i'ram h. In favour of the respondent with costs. 

1 he appellant petitioning for a special appealin this Court, it 
was granted, because the above decree differed entirely from that 
io the cate of Ujeet Sing vertu$ Noor Jehan Begum from the 
tame Court. ■ 

On the appeal, the Second Judge recorded his opinion, that 
it was not proved that the appellant had inherited any of her 
husband’s pro|5erty, the deed of gift said to have been given by 
the appellant to her hhtband proving, on examination, to be nothing 
more than a'moAAramoma. The Second Judge remarked that, 
be did not consider the widow liable for the dehtn of her deceased 
husband, from whom she bad inherited no property, and therefore 
recorded his opinion that Che decrees of the two lower Courts 
should be reversed with costs. 

The'Ihird Judge concurring in ibis opinion, the decrees were 
reverted accordingly. 


'1826. GOER CHBNDER RAI, end others, Appellants, 

__ versus 

Juae 20 tli. HURlSH CHUNDER RAI, and others (heirs of Jogout Ciiux- 

x>Eu Rai, and others) Respondents. 


In the cane 
of an iindi* 
vidrd Hin* 
doo fnniily, 
thrir ac- 

will be pre> 
sunird to 
hare brro 
joiot tUl 
proved 
otherwise; 
the oHtu 
prvhamdi 
resting with 
the parly 
claiming 
exclusive 
ri(;bt. 


THIS suit was instituted in the Zillah Court of Dacca JelaU 
pore, on the 16ih of April 1814, by Nubkishen Rat (father of (>our 
Chnnder Kai and the other appellants) against Oovind Pershad Rai 
and Raj Narain Ra>, to recover a half share of the turruf of 
Bhatoee Doha, the yeaviy produce of which was estimated at 

Hs. mi. 

It was set forth In the plaint, that two brothers Odey Narain Rai 
and Roop Narain Kai. the father and uncle of the plaintiff, lived 
together at an united family on the income arising from their 
paternal property, and from certain other property acquired by 
themeelves, and that iu'the year 1207, tliey privately purchased the 
iurrvj 'pf Bhatoee Doha, the pergunna of Gunga Put and Golajy 
Nugger, under the name of Muddoosoodun (another name for 
the defendant Ktqnaratu) Rom Kishew Mohun the former ta~ 
iookdar. Id the year 1206, some part of the property above* 
mentioned, viz. the pergunna of Gunga Put. was sold by 
auction for arrears of revenue, and was purchased by the plaintln 
Nubkishen Rai under the name of Ramanund Bose, for Rs. 5000, 


the purchase being effected by a gtnnaskta of the parties, by name 
Lukeekauot Bose, and the money being raised upon the sale of 
Gbiejy Nu|^er to Moulovee Ali Nukee, and by loan afforded by him 
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$0 4be mkI Nabkiihtn <tb« pl«iiiii0); «t tlfft saom tint t 4ttA ittt. 

vf ult and bond wart eiecuted by the taid Ntbltiahea nndar . — 

the name of Muddooeoodun to Rajnarain Rai, one of tba dtfen* Oour 
dantt who wat tbt gomaghta of ^tb partiee. After the death ctioader 
of both the broihere, which occurred Ut 1814 and 18l6, the plait* 
tid' (son of one brotiier) coutinued living with the defei»dltnt Hurrish 
Govind Pershad (apn of the oUier bretlier). The latter however t^hundwr 
in 1219 B. S. having by intrigue procured from the defendant Ka) *** 
Narain Rai a bill of sale for Bbatoee Uoba in his (G4vitid's)naote« 
presented to the CoUecior’e olEce a petition for tlia entry of hie 
name as sole proprietor thereof. A counter petition was filed by 
the plainuir» atid tlie Collector directed the parties to try the case 
at law : hence the present action. For the dethodani, Goviud Per*^ 
shad U*di. it was stated in repiv, that no parinership*ever existed 
between Odey Narain Hai and Hoop Narain Rai, as regarded 
thn land in dispute, for that the Utter purchaswd with his own 
niuiiey the estate, and securing all the rights and privileges of a sole 
proprietor, was so to all intents and purposes, up to the time of his 
death, when the estate hereditarily descended to Govind Pershad 
his son and heir, whose it then was ; that he could produce the 
bill of sale to shew that ^e estate never was purchased jointly, 
but by one person. , 

The defendant, Raj Narain Rai, replied en hie part that Gunge 
Put, Bhatuee Dobaand Golajynuggut were purchased by him fur the 
use and with the money of tlie defendant Govind Pvrshad, und^ 
his alias of Muddoosoodun, from the former talookdar Kishei^ 
Mobuti. The plaintiff bad no conoern whatever with it. The 
statement of the plaintiff with regard to the auction purchase was 
altogether untrue, for the purchaser was Govind Pershad Rai 
through the defeudaot Narain, and under the name of Rama* 
nund Bose; the money for the purchase being raised by the sale 
of OolHjynuggnr to Mouloves Ali Nukee effected by him, tbs 
defendant Haj Narain Rai. 

The parties produced a great variety of documentary evidence 
and a number of witnesses to support their respective allegations 
as to the estate of the family at the time the purchase of Bhatoee 
Duba was made, and the source from whence the purchase money 
was defrayed. The Judge of the Zillah decided, on the 4th of 
December 1818, in favour of the defendants. He did not consider 
that the fact of partnership having existed was made out by the 
documents filed for that purpose by the plaintiff; while the state¬ 
ments of the defendants were borne out by the bill of sale signed by 
Kishen Mohun, the acknowledgment signed by Muddoosoodun and 
the other papers and documents filed by* them in the cas^ On 
appeal to the Provincial Court of Dacca, tjus decision was affirmed 
by the First Judge of tha^ Court, who considered that Govind 
Pershad bad bought with his.own money, in the name of Muddoo- 
sooduQ alias Raj Narain Rai, the land in dispute. He therefore 
dismissed the appeal with costs. 

The appellants (their father Nubkitheo having died in the 
interim) filed a petition for a epecial appeal in this Court, 
which was granted on the ground that the sole proprietorship of the 
land in question by Govind Pershaud, though recognixed by the' 

you IV." X 
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Courts beloWf wn nit made out satisfactorily by the OTidence on 
the case, and that there appeared to be some doubt as to whether 
Rq Narain and Muddoosoodun were one and the same person. 

The Second Judge (C. Smith) went into the merits of the case 
on the 18th and 20th of March 1826, and recorded, as the result 
of his investigation, the opinion that a partnership had existed 
between the parties with regard to the land in dispute; that is, that 
the land was purchased jointly by the two brothers under the name 
of Muddoosoodun as stated by the appellants ; that after the death 
of both brothers, Qovind Pershad Rai had, jointly with the claint- 
ants, entered on possession of the land, from which he subsequently 
by violence ousted them ; that it was of no consequence whether 
Muddoosoodnn was'or was not the same person as Raj Narain, in¬ 
asmuch as it* had been proved that the purchase money of the land 
iir dispute had been defrayed from the joint property of the two 
brothers. He therefore recorded his opinion, that the decrees of 
the lower Courts should be reversed. 

The case next came to a hearing before the Chief and Fourth 
Judges (W. Leycester and W. Dorin) who coinciding with the 
Second Judge recorded their opinion to the following effect: 

** it is evident that the twrrii^in question was acquired during 
a time (1207 or 1208) in which the family were living together in 
an undivided state, and in the life time of Odey Narain Rai and 
Roop Narain llai, ancestors of the parties. Under these circum- 
^ stances it must be assumed to be a joint acquisition from joint 
^ funds until the contrary is shown. Ihere is no sufficient proof 
wither from the testimony or presumption of the case in favour of 
separate acquisition by the separate industry or funds of Govind 
Pershad, or of his having amassed the means of acquisition else¬ 
where. The circumstance of his having been the manager is no 
proof of exclusive right or exclusive possession. The same happens 
wvery day in Hindoo families without either being alleged.*’ 
Judgment for appellants with costs in all three Courts. 
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SUDA SHEO SINGH ud otAeri, A|Q>elUntf, 

vtrtut 

HUR LALL SINGH and otheri, Refpond«nti. 


1826; 


June 20tli> 


THE retpondenU wtre plaintidt id an action brought on ths A 
2ud of February 1809, in the Zillah. Court of Tirhool, against 
Manik Singh, ancestor of the appeilantt, ciaimiog to recover a share paCM 
consisting of 18 anas, 6 gundas, 2} cowries, of mouz% Akburpore, ProviadsI 
a iVizamu/meW, in perguuna Milkee. Suit laid at Rs. 925,13. CouorUfor 
the yearly produce of the estate. tionoTaeT* 

The fuilowing genealogical sketch of the family w%i filed by the 
plaintiffs: • (which had 

BHAG RAl, . *»««« 

,_ K _^ gslly sold) 

KOO..UI Singh, NirBnl Singh. 

K«n.i. Singh, ,-i.-. 

f -^ Uuinr Singh, Jey Singh, *** llindw 

nikrMtn Sinirh. R>mn«rHiii Slfiffh. I I lanUly, OO 


Kootaul Singh, 
Kesuree Singh, 


Nir Bui Singh, 


Bikram Singh, 

T^akoor Singh, 

Hiir Lull, 

Shco I.bII, 

Hur Pcrahsd, 
Guneili Hull, 


Ramnaraiu Singh, 


Mahadco Oult, 


Uuinr SiugU, 
Uuuo|> Singh, 
Oomad Singh. 


Jey Singh, 

I family, on 

Kbnriig Jeet Singh, rvpa 3 unent ^ 
Gunput .Singh, of the pur- 


Coined Singh, 
\Aaint\ffu 


chain mo¬ 
ney, and it 
being pre- 
anmabla 
that the 
right of 
other 


Bhag Hai Singh, according to the statement of the plaintiflfs, was brancbesof 
tlie founder of the family, and from him the estate had descended the family 
without division to his heirs, who had, up to the’year 1194 F. S, 
held it jointly. The concerns of the estate were carried on in the 
name of bikram Singh. At one period Meer Zoolficar Ali, who reipcctive 
was mokurrcreedar of the whole perguniia of Milkee, bad the aharea 
management of the mouza of Akburpore in his own hands, and he »ere Re¬ 
used, in place of paying to the above proprietors their regular 

to allow them portions of land to cultivate rent free ; out aub- 
the regular receipts for malikana, when paid in money out of the jectiag 
Collector’s office, were signed, sometimes by one of the plain- 
tiffs, and sometimes by the defendant. A oopy of that for 1^803 
was ill the plaintins possession; the rest of them were in tbepur- 
the hands of the defendant. In the year 1184 P. 8. the cbaae mo- 
defendant’s name appeared with those of the plaintiffs as ."***'*^*^^» 
defendants in a suit instituted against them by one Hindoo 
Put, and in which a decree was obtained by the latter in had been 
the Court of Zillah Tirboot. In like manner, in the year defrayed 

1202 F. S., on a second suit by the eame Hindoo Put^ the 
defendant and the plaintiffs jointly executed a moAAfarnamo 
empowering Chutrer Singh* .Manik* Singh) to appear property, 

for them and carry on their defence. Further, in the year 
1206 F. S., when a settlement for five vears was made with 
the Collector, and an engagement was entered into by the 
defendant (with the consent of the plaintiffs) be, the defendant. 

Signed as one of the sharers. Again, when the mouza was 
taken under the maoageedeot of the CoItector» in the year 1211 
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was «ntere<^i in liii books as tbe property of Manik aud 
others. The!, fVom the year 1265 ID 1210 F. 3., tkt plaintifis 
bad received assignments of lead to lieu of malihana ; from the 
ye:tr 1211 te 1213 F. 9., bad deceived HuUikana in money 
from the Collector, and though, after that date, namely from 12)4, 
when tlie mouxa had been let in fkrm by the Collector, the plaiutifis 
had not reserved «no<fi4ono, yet thdy had received ell the othk'r 
dues of proprieionhip regularly. 1he present suit was brought 
OB an order.of Court directing the same, which order had been 
peered when the plaintiHs petitioned for a precept to the Coliectut 
for the entry of their names as proprietors; Manik resisting the 
entry. Ihetdefeiidant replied by denying the foregoing statement, 
and by alleging (hat the claim was altogether unfounded. Bikram 
Singh, tbe defetidatit maintained, had formerly sold the’estate to 
make good arrears of revenue, without the leave or knowledge of 
thedeteiidaiiC or of Ham Naraiu Singh the other sharer. Duokh 
Bhunjun was the ptirchaser, and he sold it again to .hitigui Singli. 
The aefcndant exerted himself to get the purchase set aside in tbe 
Patna Council, and succeeded,on the gound that it had taken place 
without the knowledge of himself and Ham Narain. He (the 
defendant) then paid the purchase money, namely, Bs. 437, and 
sot back the property ana the bills of tele: since which time he 
had been constantly in possession of his own share by >irlue of 
inheritance from his grandfather Bhag Rai, and also of the shares 
of Bikram Singh and Ram Narain by virtue of his purchase. As 
to the plea relative to the suit brought by Hindoo Put, it could not 
beneAt the plaintiffs claim, because, at that very tinte, thev (the 
plaintiffs) executed to the defendant a written acknowledgment 
renouncing all claim to the property, on condition of his erasing 
their names from tlie list of defendants, which he accordingly did. 
The defendant’s name alone was to be met with in all the papers, 
whether relative to the management of the suit in Court or to the 
estate itself. The defendant proceeded to deny all the pleas con¬ 
tained in (he plaint concerning tbe land given for malikuna, his 
name being entered in the engagement as tharer only, and their 
participating in the proprietary rights. He stated that they never 
'gave the Collector receipts for tnalikana^ and that they could fhew 
no document in their favour so conclusive as that which he was 
able to produce on hie part, namely, the settlement for the esthte 
made in his name by their consent. Tbe words ** and others" were 
not inserted in the Collector’s records, or, if they were to be found 
there, it might be ascribed to the collusion of the Omla of the 
Collector's office, the duties of which were formerly conducted in 
a very careless mannes. Why had tbe plaiittiff's not sued the other 
descendants of BhagR.ai ^ They had mentioned only two sons of 
tbe said Bhag Rai, when in reality tb?re were eight. Tbe descend- 
,ante of six of these were alive and in possession of theur shares, yet 
ha alone (the defendant) was proceeded against. Finally be 
pppaaltd to the decree of the Patna Council for full corroboration of 
bis claim and stitements. The plaintiffs rejoined that Bikram 
Singh hadi by’the tyranny of the ruler of that period, l>een con- 
stmiMed to sail (he mousa in question, and, being old and ioHrni, 
nod unwilling to enter personally into the trouble of a law suit, had 
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dfiputed Mantk Singh and Ganput Singh to c^duct the proceedings 1696. 

for him in the Patna Council, by which reetoratioa of the monaa was . ■ 

•btained: a« Manik was the ostensible person in the suit, his name Sadn Shss 
appeared on the records; Bikram Singh had the kst^piiig of the 
deeds of sale and the decree till his death in 1195 F. S., wMn they hu,iJi}|* 
fell into ihe hands of Manik. If the deed of renuaciatiOB men* s'MKhasd 
tionedin the defendants reply had been really in existence, he would others, 
have long ere the present time, produced it: lastiv, the other 
descendants of Bhag Rai were not sued, because (hey had been 
for a long time separated from the rest of the family. 

The Assistant Judge of the Zi 11 ah Court, on the ^Tth of March 
1814, gave a decree for the plaintiffs with costs. He considered 
that the evidence went to prove the receipt* of malikana by ihe 
plaintiffs, and that if the plaintiffs had no claim to^r concern in 
the estate, their names would not have been included with that 
of the de'end tut. as defendant^ in the suit instituted by Hindoo 
Put. If the deed renouncing all claim to the property, as mention¬ 
ed in the reply, hud really been executed by the plaintiffii, Manik 
would never have made them parties to Uie mokhiarnama executed 
on the occasion of the second suit instituted by Hindoo Put. The 
fact of the name of Bikram Singh being in the lUt of proprietors 
of the mouza in the.year 1195 F. S. and Aled in the Collector's 
office, wab strongly in favour of the plaintiffs claim. He saw no 
necessity for examitiing the witnesses produced by the defendant. 

From this decision an appeal was made by th6 surviving heirs 
and represeutatives of Manik Singh (who had died in the interval) 
to the Provincial Court of Patna. On the tirst hearing, the appeal 
was dismissed on account of the appellants neglecting to hie a. 
rejoinder in the space of a week ; but subsequently, by order of the 
Sudder Dewanny Adawlut, that dismissal was set aside, and the 
case gone into by the First and Third Judges of the Priviucial 
Court, on the’2'.Hh of January 1822, who recorded their opinion, 
that there was nothing in the facts proved sufficient to invalidate 
the plaintiffs claim. Tite deed of renunciation produced by the 
appellants, and slated to have been executed by the respondents, 
bore the name of only one person as witness to it; while it was 
proved that Manik Singh and the respondents were jointly con¬ 
cerned as defendants in a suit insuinied by Hindoo Put against 
them; and that in 1201 F. S. the respondents and Manik Singh 
jointly executed a mokhiarnama on the occasion of aiioiher suit 
instituted by the same Hindoo Put. If Tbakoor Singh, Khnrugjeet 
Singh and Anoop Singh had formally renounced all claim to the 
property, there would have been no necessity for .them to have 
replied to the above suit, or, if they had replied to it, under those 
circumstances, it was natural to concli^de that they wuitid have 
dented, in their reply, concern in ttte p/operty in disptite. 

I'hough it was not cleaHy, proved that they (the respondents) had 
regularly received moitdana, yet tltere wm nothing to fUow that 
their right in the property hud ceased. A decree was fur the above 
r^soits passed in favour of the respondents, who ware ordered to 
pay to the appellants their share of the turn of Ae. 437, the amount 
paid by Manik to recover the mouza which had been eold to Jongul 
Snigh. Cosu by die reepeetive parties. The appellaMa petiUoaed 
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1016 . the Court of Sudder lewMiny Adawlut for a special appeal, which 

•-was granted on the grounds of the long time which had beea 

SndnSbM suffered by the plaintiffs to elapse before they brought the action^ 
Siftshsud the circumstance of the ZHlah Judge not examining the witnesses 
MurTAM produced by the defendant, and the decree obtained by him in the 
Sitigbiind Patna Council. 

uthcft. The case came to a hearing before the Chief and Fourth Judges 
<W. Leycester and W. Dorin) on the 20th of June 1826, when 
judgment was passed to the following effect. It is sufficiently 
clear that this mouza was the hereditary property of the family, and 
the presumptions arising from the depositions and documents is that 
the right has hpen kept alive, and that ail have still a right to come 
in as sharers. The CoUector's records to a late date, show that 
Manik was not the sole owner, but had partners, though he was 
the one put forward. 'I he circumstance of others of the family 
lieing joined with Manik in the boundary suit of 1192 is a strong, 
fact for the piaintiti's ; as is also the mokhtarnama of 1201. 
Against the prej^umptions hence ari’iing, the Court cannot infer 
that the retrieval, in virtue of the order of the Patna Council in the 
year 1774, (corresponding with the Fuslee year 1183) was by Manik 
alone. The probability is. that it was effected by means of joint 
funds drawn from the proceeds of the mbuza. The claim therefore 
is adjudicable. The decrees of the Counts below should be 
affirmed, excepting so much of the decree of the Patna Provincial 
Court as directs the payment to be made by the respondents to the 
appellants of a j)roportionate sum of the purchase money, against 
which the respondents hiid protested, and which, from the presump* 
tion of the whole purchase money having been defrayed from tha 
joint funds, it is uot considered equitable to enforce.*’ 


1826 . 


June 27tb. 


MEERZA MOOHUMMUD ALI, Appellant, 

eersus 

NUWAB SOULUl’ JUNG, and others, Respondents. 


In tbc THIS suit was originally instituted by the appellant, in the’ 

^11'** ^ * Patna Provincial Court, against the respondents, on the 25th of 
for UucUrd ^^plamber 1820, to recover the bill of sale and possession of 
I>n>pt>ny mehul Blioee, consisting of ten assessed villages in pergunna 
and receipt Bisong, ziliuh Behar. T]ie suit was laid at Us. 11,400, three 
for (br pur* times tJfe annual produce. 

ney'VlIc* plaint set fortlf, t‘hat Niiwab QiUwar Jung, in the year 

Court of 1220 F. S., sold the above mehal for tAe sum of Us. 14.500 to 
SudderDe-tho plaintiff, who was the friend 0!* his younger son Nuwab 
WNony Musbeer Jung, and on receiving the whole of the purchase money, 
]i(-un/he* presented him with an umuldHsiuk or order for possession, 
ccNiary, accompanied by epurwaana addressed to his iNoAAfar, Abdool 
tbsi tbf All. and that he, on receipt of them from the plaintiff, (who hap- 
pened to be proceeding to Patna at his master's desire, to 
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conduct the cause of Muesuminaut Anwur 9guin» wife of Hajee 1826. 
Yakoob then pending in the Courtf eent Sirdharam to — 

put him in poesesnon. The piaintilF removed the old and ap* 
pointed new otficere, continued -in posseiaion from Atsarh to 
the ‘25th of 5di^uii 1293 F. S. inclusive, and paid the rente to ia'ilw 
Government exclusively and uninterruptedly. The Nuwab Dilawar prfiMtin' 
Jung, in reply to the plaintiff’s letter, requesting the bill of sale •tstire,oaa< 
and other papers, promised to send them afterwards, and for- 
warded a mokhturnama (executed in the name of Soulut Jung 
in consequence of the mehal having been ostensibly purchased rUirasnt 
under that name,) addressed to Ilahee Bukhsh and signed by the ('ho wai • 
Judge of City Moorshedabad, setting forth, that ^e had sold it 
and received the purchase money ” with the view to facilitate the render. Aod 
substitivtion of the plaintiff's name in the room of that of Nuwab probably in 
SouJut Jung as propiietor. Towards the end ofiSawn 1223 F. S. iNissession 
the defendant Jetee Singh came with a large party into the meW, 
representing Puhlad Singh to be the pomai/ira, ai^ Hoorul Singh gcient to * 
the putwaree sent by Ilahee Bukhsh, the mokhtar of Nuwab eitNbliHir 
Soiilut Jung, dispossessed the plaintiff's omlah, and forcibly carried 
away his properly, papers, dec. On the plaintiff's complaining ' 

in the Criminal Court, from which bis case was made over to 
theCivil Court,under regulsKion 6, 1813, the Acting Judge patted 
an order on the‘26th of December 1616, confirming the Nuwab 
Soiilut Jung in possession of theme/iaf in dispute, and on an appeal 
the decision of the Ziilah Judge was upheld, and» the plaintiff 
referred to a regular civil auit. He accordingly now sued for 
possession of the villages in dispute, to which he was entitled in 
right of purchase, and from which he had been unjustly ejei.’ted 
by the defendants. 

Nuwab Soulut Jung and Ilahee Bukhsh (who were the only 
defendants that appeared to plead) replied as foilowg: 

No credit should be attached to the plaintiff's statement relative 
to Nuwab Dilawur Jung having sold the mehal in dispute enn* 
sisting of ten villages (there are m fact only five villages) to him 
for Us. 14,500, and given him an order for possession: for the 
plaintiff (whose real name is Alfoo, but who is styled by courtesy 
Meer/a Moobummud Ali), was originally a khidmutgar with a 
salary of Rs. 2. 8, a month, in the service Abdool Kasim Khan, 
a servant of Nuwab Dilawur Jung, and, having subsequently held 
several menial offices, at last entered the service of the defen¬ 
dant's brother Nuwab Musbeer Jung as khamaman. He never 
had funds to purchase tbe mehal in question, nor was Dilawar 
Jung empowered to sell it, Ooverniaent having concluded a 
settlement for it in 1207 F. S. with him (Soulut Jung) as malik. 

It was also very improbable that the purenaser instead of receiv¬ 
ing, as is usual, the bill of s%le, receipt for the purchase money, 

Ac. should pay the piircha/e money on obtaining merely an oi-der 
for possession. Tbe fact waV that in consequence of tbe suit of 
Anwar Begum, wifd of Hajee Yakoob Khan, vareut Meer Moohttni- 
mud Bakir Khan, tbe person in poseession of the late Hajee’s 
estate, his (tbe defendant's) brother, Musbeer Jung, at tbe request 
of Anwur Begum and Dilawur Jung, sent the plaintiff, Noor 
Ali, and others of his servants to Patna, for the purpose of coo- 
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docting the Begum'iLcauee. He (Koulut Jung) relinquished the 
•> mehai in dispute to me management of hie brother, in order that 
its proceeds might be applied to cover the expeoces of the mil; 
’ and received, by way of precaution, from the plaintiff, an tibrar- 
** noma or written deed of acknowledgment, setting forth that the 
above mekal was the property of Sonlut Jung ; that the plaintiff 
was the agent of his brother abovementioned: that the proceeds 
of the estate were placed under the plaintiff 's management, and 
were intended to defray the exigence of the Begum’s suit, and 
that the surplus proceeds remaining after the expencea had been 
defrayed should be sent, with the accounts, to his (^ihe defendant’s) 
brother. 

Accordingly, the ^plaintiff, in conformity with the engagement 
specihed in the above deed, transmitted to his brother the balance 
remaining after defraying the necessary expences, together with 
vouchers, petitions, Jummabundee and other papers. In conse> 
qiience of the plaintiff’s extortion being discovered, subsequent to 
his (the defendant's) brother’s death, and his failing to attend, 
aKhough tunirooDed and served with purtoannas, he was removed 
from bis situation, and llahee Bukhsh was appointed to manage 
the estate and receive charge of the wasilaut accounts from the 
plaintiff. On an investigation taking place (when the plaintiff 
aned in the Criminal Court and his cause was transferred for 
decision to the Civil Court, under regulation 6, 181), and there dis- 
misced) it appeared that the plaintiff executed with his own hand 
an wnulduituk on unstamped p^per, and a purtvanna purporting 
to be from Nuwab Dilawur Jnng, directing him (the plaintiff) to 
be put in possession and addressed to his mokhtar Moulovee 
Abdool All, rec'Uing that the mekal in dispute was in realitv 
purchased hy Nuwab Mnsheer Jung, and that the nmuldu&tnk end 
pnrwanna merely spcciffed the purchaser's lictitinus name, pre¬ 
sented it to Moulovee Abdool All. and obtained from him a letter 
to the ryots and omlak of the estate : that be fraudulently obtained 
the signature of the MooT>hed.tbad ,City Judge, and the attes¬ 
tations of persons purporting t ) be by name Peer Moohuinmud 
and Monhummnd Hingtin, without any specification of their con¬ 
dition or place of residence, to a makhtarnama alleged to have 
been executed by him{Soulut Jung)in favourof Moulovee Abbas AU, 
empowering him to erase bis (Soulut Jung's) name, and sabstitute 
that of hiM brother's ton Mecr Moohummud All us proprietor of 
the mehtd in dispute; but concealed it, in consequence of a 
quarrel with his brother, until the death of the latter, when he 
produced it. having •added the letters xa to the word Meer, 
thereby rendering itM^rza Moohummud AU; and on this irans- 
actiod ths present action was founded. The defence cdD" 
eluded by stating that the defendant Jiahee Bukhsh, the mokhtar 
of Nuwab Soulut Jung, as likewiae, Jatea Singh (who after the 
decteion of the suit brought under regulation 6, 1813, farmed the 
mohal in dispute), Pehiad Singh, gomothta, and Hoorui sin^, 
jmftoaree thereof, had no interest whatever in the issue of the 
present suit. 

On the !)7th of May 1832, the Acting Judge of the Provincial 
Court, In paastf% judgment ia thie oaae, vecorded the following 
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observations: ** The plaintiff te unable to produce any deed of 1826. 
sale, eoucher, or other document, as an ackiiowjed^ent of sale ■ ■■ ' — 

on the part of the vender, and it is highly iaiprob->ble and Meent* 
trary to the rules observed in transactions of sale and purchase, 
that the whole of the purchase money should be paid, and the ** 

purchaser seised of the property sold, before he had been furnished Soulut 
with a bill of sale and receipt. It U evident that Nuwab Uiiawur Md 
Jung and Nuwab Soulut Jung were not so distressed fur money 
as to be compelled to sell for Rs. 14,500 the estate In question, 
the annual produce of which hat been stated by the witueas 
Girdharee Lai to be twelve or thirteen thousand rypees. 1'he 
ducunienis and letter Hied by the plaiutitf are iiisulKcient to 
prove his purchase, and cannot be considered equivalent to a bill 
of sale and receipt; for as many men of property in that part of 
the country are in the habit of entrusting their affairs and seals 
to ihetr servants, and the plaintiff was an old and contideniial 
servant, it cannot be surprising if he had affixed Dilawar Juiig’a 
tiid bis son's seals to these documents, with llie view to serve his 
own ends. On inspecting the mokhtarnama filed by the plain¬ 
tiff, it appears that, in three places, where the name of Meet 
Motihuniinud Ali was mentioned, the letters za had been added 
with the design to effect the registry of Meerza Moohummud Alt’s 
tiame, the letters za being in every instance out of line. It is 
clear, from letters addressed by the plaintiff to Giidharee Lai, 
rnokhta>\ in the cause about Banda (situated in the mekai in dis¬ 
pute), as well as from petitions bearing the plaintiff's seal, which 
have been authenticated by the testimony of witnesses, that the 
mehal in dispute was the estate of Nuwab Soulut Jung, that tlie 
plaintiff had >^ent the accounts for 1^22 F. S., that he was mokhtar 
of the mehul and appointed to manage it, and that his statements 
relative t<i his having enjoyed possessinn thereof from Aaarh 1220, 
to i22d F. S. are false. Besides which, the depositiotis of the 
piainlifi'a witnesses contradict each other." Under these circum¬ 
stances the plaintiff having failed to substantiate his claim, it was 
dismissed with costs. 

Meerza Moohummud Ali appealed to the Court of Sudder De- 
wanny Adawlut, and Nuwab Soulut Jung, anff llahee Bukhsh alone 
appeared to answer the appeal; Nuwab Hoosein Jung, q third party, 
presented a petition, setting forth that he had a claim on the dis¬ 
puted mehal, and requesting to be admitted as a respondent, Chat 
liis rights might be considered in the decision of the case. 

The case came to a bearing on tlie 11th and ^3th of March ! 826, 
before the Second Judge (C. Smith,) who, having perused all the 
papers and pleadings of the parties, recorded his judgment inrthe 
following terms: ^ * • 

“ Notwithstanding the absence of a deed of kale or receipt 
for the money, 1 am of opiniofi, that the sale of the meAo/ in dis¬ 
pute by Nuwab Dilawut Jung, to the appellant Meersa Mqohain- 
mud Ali, in 1220 F. S. in consideration of the sum of Rs. 14,500, 
has been sufficiently established. For it appears, *in the first 
pla«'e, that the mehal in,question was the estate of Dilawur 
Jung, and that, lU the time when it was bought from RiyAh Ikbal 
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All Khan, Iba forntJr pn>pri«tor, for Ri. 4,000, Nuwab Soulot Jung, 
aon of Nowab Diiawur June had maaos of purchasing it. 

Secondly, it hat bean aatiafactorily proved, that the purwana and 
ufftMldtiituA granted by Dilawar Jung are net forged^ but genuine ; 
that Moulovee Abdooi All (hie agent) considered them to be au- 
theiitic, and, in consequence, presented the appellant with an order 
for possession addressed td the ryote, and that accordingly the 
appellant obtained and continued in possession for two years as 
proprietor.' Thirdly, although the respondent (Soulut Jung) has 
stated in his reply that he recMved from the appellant an tkrarnama 
acknowledging the respondents and denying the appellant’s pro¬ 
prietary right; ye/, he has failed to produce it. If Girdharee Lai 
is in possession of any docunient in the shape of an itrarnama 
it can only be a copy, and a copy of which the original does* not 
eiist. Fourthly, it has in no way been proved that Nuwab Diia¬ 
wur Jung, the proprietor of the disputed mehai, ever subsequently 
denied during hie life time the lale alleged by the appellant, or 
intended to eject him from the mehal sold. Fil\hiy, the addition 
of the letters xa to the word ** Meet*' in the mokhtarnama may have 
been made «ith the view to correct a clerical error, and it does net 
necessarily follow that the name Meer Moohummud Ati has been 
altered to Meerza Moohummud Ali. * Sixthly, the respondent 
affirmed himself to be the proprietor, claimed possession, and 
afterwards was seized of the mehal in dispute, on the sole ground ol 
his name being mentioned in the kibala executed by Rajah Ikbal 
All Khan, which is absurd ; for his name was inserted in the Hbula 
as a fictitious one. Seventhly, as Nuwab Diiawur Jung was 
the proprietor of the mouza, and sold U to another person, and the 
purchaser obtained possession through bis agents, it could not be 
au estate left by Diiawur Jung on his death; consequently^ the 
respondent can have no right or title thereto as heir at law. 
For these reasons I am of opinion that the judgment of the Pro¬ 
vincial Court should not be upheld, and that the fine of Hs 100, 
levied on Govind Persbad, a >«itues8 adduced on behalf of the 
plaintifl', in confom ity with the order of tlie Acting Judge of 
that Court, dated the i^h of April, should be refunded, as the 
papers do not prove in the slightest degree that ihe Kartr’s peada 
saw him Uio first time he went to summon him ; and it is not 
therefore clear that he was intentionally and knowingly absent, 
so as to justify the imposition of the fine ; nor does it appear that 
the Judge questioned the witness, when he did attend, respect¬ 
ing his abseuce oo the previous occasion, as required by the regu¬ 
lations.*’ ^ 

The case was next^en up by the Chief and Fourth Judges (W. 
l,eyc'ester and W. Dorin,) who recorded the following judgment : 

** It is true (hat the absence of a bill of sale and receipt, even 
aupposing them never to have been executed, does not render the 
fact of sale iacapable of proof; but, in such a case, we must in¬ 
sist on such proof as shall place the fact beyond doubt. In the 
present ease, according to the admissions of tha ptaintilf himself, 
no bill of sals or receipt was executed. The evidence brought to 
establish the actual payment \t( the ptirehase money is altogether 
unsatisfactory; and the documsntary e>idence, chiefly consisting 
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«f papers beariog the seal of Dilawnr Jung, rtcitlog that luch 
a lale had beeu mada, iii always liabis to suspicion, when pro> 
duced (as in this instance) by an alleged buyer, who was a servant 
of the propiietor of the vended property, to whose bauds, aceording 
to a common custom, the seal may.have been frequently enlru^tecT 
On the wbnle the Court nut being satisfied with the proof to the 
alleged sale, affirm the decree of the Provincial Court and dismiss 
the appeal with costs.*' 

The Court considering, for the reasons stated by the Second 
Judge, that the due of Rs. 100 had been improperly levied from 
the witness Govind Pershad, directed the amount to be refunded# 


RAJAH ARMDRDUN SAHEE# and (on his death) PIRTEEPUT ml . 

SAHEE. Appellant, , 

term ,luly lOtb. 

SH£0 DIAL OOPUDIAH, Respondent, 

THIS case came to a heafing in the presence of the vnkeelt of TiiedrcTe>ei 
Uie parties, on the 4th ^f July 1825, before the Chief and Fourth orthet-ouit 
Judges (W. Leycester and W. Dorin.) when all the pleadings and 
documents connected with it having been read, it was postponed 
for further consideration till the lOtbof July, when the Court re-SudderDe> 
corded their judgment to the following effect : 

This suit involves a claim to sixty beegas of rent-free land in 
mouia Polchum Bhund, talook Bank Jognee, pergunna Sidwa tt,,. pro- 
Jognee, zillah Goruckpore, on the ground that Sliunker Sahee and ceedinf^ in 
Run Sahee, sons of Futteb Sahee, the former proprietor, had made ZiiiAb 
them lakhiraj with their father's consent in 1201 F. S. Armurdun 
Sahee, the original appellant in this action, and one of the sons of eooaiirted 
Futteh Sahee, contended, that lha lands in dispute formed a part of iiKr«wahi)r 
his share, and in reality were never rent free, and that the action jothf 
having been instituted in A. 0. 1820, nearly one year subsequent 
to the enactment of regulation 2, of 1819, the case ought, under ed tbki the 
section 30 of that regulation, to have been referred, in the fir^t laU shoutd 
instance, to the Collector, for investigation end report, and then ** dc 
decided in the Zillah Court, whereas tliis course of proceeding had 
not been followed. The Court being of opinion that the Zillah feet. 
Couit's decree, not being founded on the forms required by section 
30. regulation 2, 1819, was illegal and null, and that the Zillah 
Judge was not authorised in proceeding to the decision of the case 
without receiving the Collector’s report, anruiled Uie decree of the 
Goruckpore Zillah Court, dated the 29th of A^ugust 1820, and that 
of the Benares Provincial Cedrt affirming the above, under date the 
12th of September 1822, andordered that the original proceedings 
held in the Zillah and Provincial Courts should be returned to the 
Goruckpore Zillah Court, aod the Judge instructed to try the cause 
de novo, in conformity to the provisions of regulation,2, 1819. upon 
the original fees for stamp paper. The costs in the Sudder De- 
wanoy Adawlut and the Provincial Court were made payable by 
the parties respectively. 
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BEHAREE EAL, Appellant, 

versut 


July 10th. MUSSUMMaUT SOOKHUN, (widow of SooBUKs Lai, deceased, 
and guardian of his minor son, Gopbemath), Respondent. 
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THE respondent’s late husband Saobuns Lai, was the original 
plaintiff in this case and brought his acUon on the 5th of May 1820, 
against the appellant, in the Patna Provincial Court, to recover 
possession of taiook Lodheepoor Jafira, consisting of Nizamut 
villages, UiUe and Dakhilee, in perguntia Nizheei, zillah Behar. 
The suit was laid at Rs. 9,101, the amount of the purchase money 
as detailed the plaint 

The plaint set forth, that the plaintiff mortgaged the above taiook 
for Ks. 9,001, to the defendant, on the 30ih of Sufr 1232 A. H. 
corresponding to the 17th of M>igk 1224 P. S, ; and eseented a 
conditional deed of sale and a receipt for the amount, duly authen* 
ticated by his own seal and signature, the attestations of witnesses, 
the seal of the Cazee of the city of Patna, and the signature of the 
Register of zillah Behar; that the defendant likewise executed an 
ikrarnama signed by himself and the Register, attested by the 
pergunna Kanoongocs, and bearing the Cazee^s seal, acknowledging 

that the sale was merely conditional and redeemable in seven 
years, or at the end of 1230 F. S. by the payment of the purchase 
money; but on failure thereof that the sale should become absolute 
that the defendant accordingly obtained possession of tlie taiook, 
having previously got his name inserted in the Collector’s books ; 
that when the plaiutiff became aware of the fraudulent intentions 
of the defendant, notwithstanding the fact that the principal of the 
purchase money had been realized by him with interest, and a ba¬ 
lance was due from him to the plaintiff, he (the plaintiff) in confor¬ 
mity to 8ectioti2, regulation 1, 1798, and section 7, regulation 17, 
1806, paid into the treasury of the Court the amount of tht* pur¬ 
chase money, and petitioned the Zillah Court to be restored to pos¬ 
session ; in consequence of which a notiheation was issued to the 
defendant on the i6th of August 1819; and that although the 
defendant dishonestly flenied the execution of the iAraraama, the 
Judge having ^ascertained its authenticity from the records in the 
Register’s office, passed an order, on the let of February, direc ting 
the plaintiff to be put in possession of the estate, and the defendant 
to receive the purclhase money ; that the plaintiff accordingly ob¬ 
tained possession under the above order, but that the defendant 
subsequently appealed from it to the Provincial Court, which Court, 
on tho 10th of March auB 21st of April 1820, annulled the order of 
the /illab Judge, and directed the plaii^tiff to quit and the defendant 
to take possessioit of the property, referting the former to a regular 
civil suit against the defendant ThA plaintiff, therefore, sued for 
possession of the taiook, intending hereafter to bring an action 
for the surplus proceeds appropriated by the defendant. 

The defendant, in reply, declared the plaintifl’s claim to be wholly 
unfounded. Hi» defence was in substtV>ee as follows; He bad 
never executed or given to the plaintiff an ikrarnamn acknow¬ 
ledging that the tale was redeemable. In the year 1224, F. ;s. be 
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bought Che talook in dispute from the plainftff absolutely and un- 
couditioiially, for the sum of Rs. 9101, and having, as is usual, ob- 
tatned a deed of sate and receipt from the plaintiff, paid the pur> 
chase money and registered his name in the Collector’s office as 
proprietor,*he had continued in possession til) Pi26, F. 8. Alter 
this the plaintiff wished to sell the property a second time, received 
the sum of Rs- 12,000, from Omrao Singh and Uureao Singh, 
produ<-ing a forged ikrarnama purporting to be executed by him 
(the defendant) and presented a mis'-ellaneous petition to recover 
the bill of sale and receipt, and to obtain possession of the talook. 
'I'he first intimation he (the defendant) received of yds fraudulent 
purpose of the plaintiff was from the notiHctation issued by the 
Court L<> his address, when he immediately objerted tp the lArarna* 
tna ID the Zitlah Court; but the Judge without attending to or taking 
his ubje<‘ti(iiis into consideration, passed an order merely on the 
faith ot the alleged ikrarnama produced by the plaintiff, and order¬ 
ed him (the defendant) to restore the bill of sale and other papers 
the plainiiff and to put him in possession of the talook. On his 
snbseqiient appeal from the above decision, the ti^raninma pro¬ 
duced hy the plaintiff was declared invalid by the Provincial Court, 
the order of the .lodge revemed, and he (the defendant) was directed 
to be pni in ]>osses8ion. He further contended that the ikrarnama 
filed by the plaintiff was altogether inadmissible, for it appeared, 
u|)on the face of it, that it was not executed and acknowledged bv 
him before the Cuzee ; but that the Cazee of the city, contrary to all 
rule and practice, (for the expressed consent of the seller and buyer 
respectively, or in case of their absence, of their attoroies duly 
constituted hy separate powers of attorney, is necessary to the ex¬ 
ecution and revocation of deeds of sale) attested it in his (the de- 
fendantV) absence,on the verbal declaration of Knttun and Dewun, 
two of the plaintiffs servants, who were neither the purchasers nor 
agents of the purchaser. It was surprising that the ikrarnama 
should have been deposed to by Uuttim and Dew.in before the 
Cuzee^ and should bear his, the defendant’s, signature, for it was a 
fac t, that he had never gone from his house to Patna from the time 
he made the purchase to the present day, hut had received the 
hill of sale and receipt, and paid Che purclrase money, through his 
father-m-iaw Sumbhoonaih, and that if the verbal, declarations of 
persons unconcerned were admissible and sufficient to authenti¬ 
cate obligations, many evil disposed persons would be able to de¬ 
prive others of their property ou the mere assertions of two (>ersone 
subject to their will. , 

Oil the 2i'd of April 1823, the Senior .fudge delivered his opi¬ 
nion to the following effect: The difference between deeds of mort¬ 
gage with conditional sale.^nd deeds or redeemable sale is, (hat, 
in the former case, the power of redemption Is stipulated in tlie 
body of the deed itself, whereas in cases of redeemable sale it is 
contained in a separate deed, it appears to be usual in cases of 
temporary and redeemable sale to strike out the name of the seller 
and to substitute that of the purchaser in the Cbllector's books. 
I'he execution by the d^endant of an ikrarnama acknowledging 
the temporary sale, and dated the 17th of Mugk 1224, bas bean 
esublished by the depositions of the witnesses called by the plain* 
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tiff and thd reg;Utry o\it by a moihtarnama ei«cuted by tbe d«. 
• fendant tii the name of Khan Singh, bearing the same date as tbe 
tArarnuma, and the antfaeoticity of which has been substantiated by 
the evidence of Munyar Singh and Kubum Ali, two of the witnesses 
to both the above deeds. It was very improbable, if the ikrarHama 
was not genuine, that the defendant should have remained so long 
in ignorance of its registry, and by reference to tbe extent of the 
land and the amount of assessment fixed by Government, it is 
probuble that had the sale been absolute and unreserved the price 
would have been larger. He therefore passed a decree directing 
Uie defendant to yield possession of the estate in dispute to tbe 
platntiflT and p^y all defendant was allowed, if be chose, 

to take the amount of the purchase money which had been depo¬ 
sited in the Zillah Court. 

Heharee Lai appealed to the Sudder Dewanny Adawlut, and on 
the death of tbe respondent (Soobuns Lai) his widow (.VJussura- 
mautSookhun) became his representative in the action on her own 
beliiiif, and as guardian of Oopeenath, the minor son of her de¬ 
ceased husband, in conformity to the order contuined in a proceed¬ 
ing of the Court dated tbe 8th of December 18'25 

The case came to a hearing in the pr^jience of the vaketlt of the 
parties before the Chief and Fourth Judges (W. Leycester and W. 
Doriii,) on the 27lh of June and 4th of July 1826, aud judgment 
was given on the 18th of July. The Court were of opinion, that the 
fact of the transaction having been a redeemable and not an abso¬ 
lute sate had been suflficientiy made out by positive as well as by 
rin umstantial prooL that though the form of the ilraraama was 
iiniisua), yet there was the evidence of three subscribing witnesses 
to its authenticity as the act of fieharee Lai; and both tbe ikrar- 
narnn and the bill of sale were registered on the same day. There 
was no dispute, the Court observ^, as to the terms of the iArama^ 
ma, but only as to tire existence of such a deed, which plea had 
been satisfactorily disproved. The Court therefore saw no reason 
for disturbing the judgment of the Court below, which was accord* 
tiigly affirmed and the appeal dismissed with costs. 


ASMAN SINGH, FI^OOLEL SINGH, and KOONJ BEHAREE 
SlNOH, (heirs of Ood^oiAL Si non, deceased). Appellants, 

versus 

PURMESUREE SUHAEE, (pauper), Respondent. 

s 

THIS suit was instituted by the respondent, in formd pauperis, 
in the Patna Provincial Court, on the 31st of December 1821, 
against Ooordiai Singh (since dead) and Durshun Singh, to 
recover the sum of Rs. 2,643. 1, principal of mesne profits realized 
from 127 beegas of land known by the name of KitUh Banwah, in 
mOoM Jynteepoer Rooeiab, perguBsa Shahpoor Muoeer, calcu- 
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Itting it the rate of t rupees S anu, per iMge, per aMum, from tti6* 
1209 to 1214 inclufivej end et the rate w I rupee, 11 enae per — 
beega, from 1215 to 1221 Futlee^ incluaife, and lU. 2,563. 15. tl>« irhok 
liit-reat thereon. Total Re. 5,207. SIiS? dl? 

'I'he plaiitt eat forth that the plaintifT purchaMd the above 
nioiua which conaieted of 400 beegea of land from the proprietors, • teparate 
Kiillui) Singh and Ubomuo Lai, in the year 1204 F. S. and obtained «e>t /or the 
pusseBsioii. hut wee disposieeeed by the defeodaate and Rulluo l,*^Vf** 
Singh in i209 F. S.of 127 beegae of land, known by the oame 
of Kitiah Banwah. upon which be teed them for reatitutioo, end oq that 
a decree was pasted in hit favour by Uie Judge of the district of nujount 
Shahahad, on tlie 26th of June 1809, which wta aubaequently 
etfirnied by the Patna Proviucial Court o*b the 15th of Janu- 
ary 1814. 'I'he plaint proceeded to state that the plaintiff re> meat, t)i« 
gained pos8e$^i(m of the above lands toward# the end of 1221 SudderOe- 
F. S. in consequence of the decree of tbe two Courte, and theta* 
fore now hoped to recover the turn claimed as woiihut fi'oro Che m 

defendants. uiucbofilie 

The defendant Ooordial Singh stated in reply, that the defen* 
daiit Ditrshuii Singh purchaeea the land of Kitiah Banwah, whU-h 
■consisted of ninety*two bpegas from KuUuo Singh in 1208 F. S. eat, and 
and went westward*to gain a livelihood, and the above land uwardcdthe 
remained as before, in the possessioa of Bbowany Mowar, Aearum, principal of 
and Juswunt Rai, tbe former possessore; that accordingly, 
the question of possession was agitated in the Zillub and erovin* frooithe 
eial Courts on the plaintiffs suit, they presented petitions elating date or tbe 
Ch.it they were in postesaion, and the real purchasers of the above ioxitinion 
lands under the ostensible name of Dursbun Singh : and he (the 
defendant) in consequence of Ourshun Singh being still abseut, Jh tbe Pro- 
pleaded in reply to the claim on the former trial, but had nothing vincial 
to say to the possession of the lands; that not having appro- “p 
priated a fraction of the prohts realised from the lands, the claim |||^ 
could not lie against him; that tbe plaintiff ought to have dcr De- 
brought his action for wntt/oft/ against the persons in posseesion ; w«nny 
that, moreover, the land in dispute was situated in a marsh, and . 

was worth about two or four anas per beega, to that tbe plaintiff 
by his calculation had overestimated the» value of the land three dMic till 
or four fold. INiymeni 

The defendant Durshun Singh, in a separate answer, stated that 
the land in Kittah Banwah had been purchased by him : that he 
had entrusted it to the charge of Ooordial Singh when he pro¬ 
ceeded on his journey westward, who had ever since that time 
continued in poeteseion and appropriated the prodte realized 
therefrom, and that the claim for ivaltlaur would not li| against 
him (Dnrshun Singh). • , 

On the 24th of August 1822, the Officiating Judge of the 
Provincial Court being ofa>|Hnton, from the decree passed by the 
Ziliah Court in favour of the pWntiff on the 26Ui of June 18U9, oa 
proof of hie having been dispftsteeead of above lands by tbe 
defendants (wbieh wm affirmed by tbe ProvinciaiCoiuton the I5ffi 
of January 1814). and from the evidence of the witnesses called 
by the plaintiff who bad parCrcularly a p tc i ffed tbe ratee ae being 
at two rupees, aod two ropiMs foer aaoas per heepa, for the period 
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Qttiing which the dffeodanU were in poueiuon» and Alter the 
plaintiff had regained poeeaaaioD, at three rupees, and three rupees 
four anas, that the plaintiff' had established his claim to 
Re. 2,643- 1« estimating at the rate of 1 rupee per beega from 
1209 to 1214 inclusive, and at the rate of 1 rupee. It anaeper 
beegat (which was less than the calculation made by the witnesses) 
as well as 4o Rs. 2,66 i. 15. interest thereon, altogether Ks. 5,207, 
and that Uie defendants plea had not been subetantiated by their 
witnesses, who had contradicted one another, pasted a decree in 
favour of the plaintiff directing the defendants to pay equally the 
amount of tlie claim aud costs, and providing that the plaintiff 
should receive* interest on the amount of his claim, not from the 
date when he institified his suit, but from the date of the decree 
till payment should be made. 

Goordial Singh preferred the present appeal to the Sudder 
Dewanny Adawlut against one half of the above award, as it 
affected himself, and Uursbun Singh likewise appealed separately 
in case No. 2373, against the oilier moiety: and on the 10th of 
January 1824, the respondents were allowed to answer the appeal 
as paupers. The appellant Goordial Singh not appearing, 
although served with notices, nor any of his heirs after his death, 
an order was passed by the Second .luage (G Smith), on the 28th 
of December 1624, that if the heirs of the late ap})eilant did not 
attend when the cause was brought before the Court iu uunie> 
rical order it should be struck off the liie. 


The case accordingly was brouglit before the Second Judge 
on the 23d of February 182U, and struck off the 6le in cunrurniity 
with the above order, but was subsequently again adinutcd on the 
hie by an order passed by the Second Judge on the 21st of March; 
the appellant parties having appeared and shewn cause. 

On the 15th of July 1826, the case came to a hearing before 
the Second Judge, who ba\mg read all the papers and pleadings 
in the case, as well as in the case No 2.T73, recorded his opinion 
that the judgment of the lower Court with respect to the principal 
should be affirmed, but reversed with regard to the interest ; that 
the respondent should be awarded the principal of his claim with 
interest thereou from the date of this Court's decree till payment 
should be made by Asman Singh, Phoulel Singh and Koonj Beba> 
ree Singh, heirs of the late ap)>«llaiit Gooidial Singh, who were 
likewise to pay costs; and ordered the papers of the case to be re¬ 
ferred, witli case No. 2373, for the concurrent opinion of another 
Judge. 

T^e case was next bronght before the First and Fourth Judges 
(W. Leyccster aud >V. Dq^in,) who recorded their opinion to the 
following effect, on tlie 29th of August 1826. 

Ilia respondent,, who was the original plaintiff in the present 
action, formerly sued Goordial Singh, Durshun Singh, and Kullun 
Singh, in the Sh^abad Zillah Coart, to recover possession of the 
land known by the name of Kittab Banwah in mouse Jynteepoor 
Roottiah. and tibtained a decree which was affirmed on appeal. 
By that decree he was awarded possession of the above lands ; 
and, about ftiffht years after, qb the 2Ut of December 1821, (cor¬ 
responding with tlie 12th of Poos 1229, F. 8.) he brings au action 
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in the Patoi Coortto recover the teMwnIif meene profitt 

2tzed from these leeds in ‘the thirteen veere during which hb ■■ 

fornifr cause was pen£ng. “We ate of opinion, ndverting to Jgj* t 

the former decree and the papers 6isd hi the present suit, iSTothe^ 

that the cnginal appellant in the present cauee, and die ap- 

peliant in cause No. 2373, are equally liable for ihe piinc^t of tm gah ase 

thirUen years mesne pro6ts, but that it would be inexpedieiAlo 

award iirterest thereon, except from the date on wfaich the pvewnt 

action was brought **They niorefore anrended the judgmefnt of the 

Provinciai Court, and aw^ed tothe respondent toe principal sum 

of Rs. 2643.1, with interest thereon from the date on which the st^ 

wae instituted in the Provincial Court, vis. the 12th hf Pooi 1229 

F. S. to tlie date of this dscrse, and likewus interest on the above 

vholeainotint till pavment should bemadefroitt'thedatdof the decree 

of the Sudder Dewanay Adawtut. And u it appeared thrt Ooor- 
dial Singh, the ancestor of the appellants in thepreceot action, and 
Durshun Singh the appellant in cause No. 2373, (who were own 
brothers and equally liable for the payment of the watiioMt dueio 
the respondent) had conspired ana t^luded t^edisr for the pur* 
pose of depriv ing the respondent of his rights, the heirs of the lata 
Goordial .Singh and Dursbag 8io^, were declared eeverally and 
jointly responsible fur the amount of the above award. 

The rests of the present imt were made payable by the heirt Of 
the late Goordial Singh, (o) 


MOHUN GEER MOHUNT, Appellant, 1836 . 

versus . ■ 

RADH AMOHUN GHUTUK, (on hb own behalf, and as gnardiaB fstb. 
of CuuNDBRMOHVN Gbutvk, miDor son of the late Kiaaaa- 
MOBva Ghvtitk,) Reepondenu 

THIS suit was originally instituted by thwrespondeot and Kish* o« the for- 
enmohun Ghutuk, in the Calcutta Provincial Court, on the dth of o( • 
September 1819, against the appellant, for poseassion ofa durpui* JJjTfor 
nee talook called Odye Kisbenpoor, and sixteeti othar mouiaabe* ,.e«rsorrrnc 
longing to Lot Kishenpoor, the aanual produce being stated at the dttrput- 
Rs. 5541. 8. 17; and to recover the sttia of Ra. 2989. 1. 14, t*®***^ 

mesne profits for the yeara 1224 and 1225S. 8. Totid Rupeea 
8530. 10. II. * • tltoagh tba 

Ihe plaint set forth, that Jugmohnn Ghatujc, die elder brother boMcrt of 
of the plaintiffs^ in the year *1213, B. S. while they wate hvbg^ Jj^ 
together at an undivided family, purchnsed, hi lus own aaose, the ^ "thonsh 
durputnet rights of Odye Kisbenpoor, consteCing of' sis tnoosae lahetmtnt 

(a) 1 fiad fron a neoioniiidum ia the above em la 4br hagdwrltise of 11^ jvisuU af 
Dorio, cbat the {Nriadplt which fuUed the Coart was, ttat ie a cmbiM ^ saMw 
of waalavt, intmat shall aoiDesivea. Wbca paymcil of a sdlamiM Sica jpaMaSor, 
loop datayed, tba Co«n BMWt bs fsMrd hf cheaantauiWS, ■■ ewH mahbsafi tte asilim 
draisad has Imsb laade sad fdtowed op iadasttm. 


VOL. IV. 


B B 



m CASES IN Tf|E’Sin)DER DEWANKT A0AWLUT. 


1026. 


dir ittajr 
have rr> 
Qdtred 
Mm to 
ttieir r«ot» 
into bU 
cntcheny* 


afseised at an annua^umma of Ra. S470, for the sum of Rs. I7S; 
as well as Jykt»hOttpoor» and ten other moosas assessed M an an- 
ifual jiimma of Rs. 1577, for Rs. i 19i under the fictitious name of 
Ramnaraiu Mu{ikk« from Ramdeb Singli, the tudder vutneedar 
of Lot Kishoopoor, obtaioed possession, and discharged the re?e« 
nueto conjunction with the plaintiffs aiid their second brother 
Gourmohuii Ghutiik, and died without issue in 1216 B S. 'llie 
piaiotiffs and Oourmohun paid the balance of the revenue for that 
)'ear to Ramdeb Singh, who, notwithstanding, himeelf resumed the 
property in question, and Oourmohun having been appointed ma¬ 
nager and superintendant of the estate, with the consent of the 
plaintiffs, obTaiued possession under an order from the Magistrate. 

The revenue for several months of the year 1218, B. S. was 
paid to R»m*deb Singh, and the remainder in consequence of hie 
Mcoming a defaulter to Maharanee Kuniulkoonwaree the sumeen- 
tfar. Subeequently the whole of the rents for 1219, B. S. were 
paid to Ramdeb Sing, but. in consequence of his becoming again a 
■defaulter in 1220, B. S. the whole of the rents for that year were 
paid into the hands of the Zumeendar, in conformity with a notice 
issued by the Maharanee, forbidding the payment of it to Ramdeb 
Singh; at length the Maharanee, will; the permission of the Court, 
sold Ramdeb Singh's sudder putnee tenurt* Xo the defendant, who 
immediately commenced a quarrel with the view to oust the plain¬ 
tiffs, and the case was made over from the criminal to the oMI 
aide of the Court, which passed an order confirming the plaintiffs 
in possession. The Court of Sudder Dewanny Adawlut over¬ 
ruled this decision, and ordered the Zillah Judge to make an in¬ 
vestigation relative to the points at issue between tlie parties, as 
prescribed by clause I, section 5, of regulation 6, 1813. The case 
came before the Judge in the presence of the plaintiffs, after the 
death of Ooiirmohnn Gbutuk, and he ordered the defendant to be 
put in possession of the estate, on the ground that the right of the 
-Dur Putneedar, or under-tenant, had ceased On the transfer ofthc 
Sudder Putneedar*! right. The plaintiffs were accordingly ejected 
in Maph 1223, B. S. The plaint proceeded Co state, that as the 
plaintiffs had never failed in discharging the rents, and as the de¬ 
fendant had acknowledged the receipts of the rents for 1222, 6. S. 
and such part of them for 1223, F. S. as they (the plaintiff's) had 
deposited in the Court, in consequence of the defendant refusing 
Co take the rents, and as their rights were in no way affected by 
the alienation of the Sudder Putneedar t title, the plaintiffs oovr 
aued and hoped for redress. 

The defendant, iri^answer, declared the plaintiffs claim to he un¬ 
founded, and stated that the Zttmeendar, Maharanee Kumulkoon- 
waree, in consequence ef the default of Ramdeb Singh the Sadder 
Putneedar, publicly sold die above estate to him in conformity 
with the provisions of clause 3, section 15, of regulation 7, of 1799, 
with the permission of the Zillah Judge; that the regulatione dts- 
tinctly provided that, in sales of assessed lands, the engagements 
ofUia former'incurobent cease after the public sale has taken place 
in satiafaction of arrears of rent; that the principle therefore on 
which the Zillah Judge acted, namely, fhat the right of the Dmr 
■PutnHdar bad ceased ou the transfer of the right of the Sudder 
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Putitetdar or tenant ia capile, it recognized and eitabliihed by all ISM* 
tlie regulations, and particularly by regulaiifn 8, of 1819. 'fhe " 
defendant concluded by stating that the plaintiffs, after he bad s^ne 
purchased and obtained possession, improperly collected many 
sums of money from the ryots on the estate in dispute, of which he 
had recovered such partas had been depoaited hi the Court, and GbvtelMial 
was on the point of prosecuting them for the balance when they oiheri. 
instituted the present suit. 

On the 23rd of July 1823. the First Judge of the ProatncUl Court 
expressed his.opiruon, that it was clear from a copy of the defen- 
daui*s petition and the vouchers given for the money deposited in 
the Court, that the defendant petiuoned the ZiliahCourt. and on 
giving receipts obtained the money deposited b^ the plaintiff as Che 
rents of* the land in dispute, and that the fact waa likewise ac¬ 
knowledged by the defendant in his reply ; that his plea, however, 
founded on regulation 8, of 1819, was not sufficient, inasmuch as 
that regulation was enacted two years siibaequent to the trans¬ 
action which gave rise to the present suit. He therefore passed 
a decree in favour of the plaintiffs, awarding them possession 
of all tlie seventeen mouzas sfanding in the name of Jugmohun 
Ghutuk and in the fictitious name of Ranmarain Mullick, and 
Rs. 2989. 1. 14, mesn^proffis for the years 1224and 1225. B, 8.. 
payable by the defendant, who was likewise declared liable for all 
the costs of suit.. 

Mohun Geer Mohunt appealed to the Sudder Dewanny Adaw* 
lut from the above decision, and Radhamohun Ohutuk and Kishen- 
mohun Ohutuk appeared to answer the appeal. At ibis stage of the 
proceedings Kisbenmchuii Ghutuk died, and Radhamohun wae by 
an order of the Court, dated June the 22d. 1825. allowed to plead 
as guardian on behalf of Chundermuhun, the minor son of the late 
Ki&henmohun. 

The cause came to a hearing on the 5th, 1 Ith, and 25th of Sep¬ 
tember, before the Chief and Fourth Judges (Messrs., Lqycesterand 
ikiriii,) when all tlie papers and pleaidings of the parties having 
been read, they recoraed their judgment in the following terms: 

The point to be determined in this case appears to b«, whether 
the rights of the original PuiMedar, viz. t^e person from whom 
the plaintiffs derived their tenure of the durpuinte talook in dis¬ 
pute, consisting of seventeen villages, were sold or not, according 
to the usage prevalent at that time, in satisfaction of arrears due 
to the Zumeendar for the revenue of Kishenpoor and the other sis/ 
teen mouzas of the putnee talook. The admissions of the plain¬ 
tiffs themselves ere sufficient ta establish lha. fact of a default on 
thapart of the original Pti/iiee</ar, RamdetvSingh for the year 1220 
F. S. and as the Maharanee, Kumulkoonwaree, having previously 
obtained the sanction of the* Court to a serfond; settlement by a 
summary suit instituted ander, reguladon 7, 1799. on the ground of 
arreare, in the aforesaid year, transferred the patnee Ulook held 
by Ramdeb Singh to Mohun Geer Mohunty on the 5th of A stm 
1222 B. S. the Court conceive that there can be no doubt as to all 
the rights of the original Puineedar, as well at to the fact of those 
qf the Dur Putneedart, who held of him, having ceased; and the 
power of making anew dur putneu arxaiigeoieot resting solely with 
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ibe actual Sudder Putneedar. AMumtng it then as a prored fact 
that the original iSmfder PMin§edar wat a defaulter in the year 
1320 B. S. it does not appear, nor is it averred by the plaintiffs, who 
are the present respondents, that there was any fraud, bad faith, 
or deviation from eaisting customs in the mods of transferring 
the putnee talook to its ne.w tenant. The aubstance of the pleas 
urged by the respundente is, ffrsi, that no blame attached to ihe 
Dur PutmedarSf and the forfeiture of the rights of the <$udderPiit- 
needar, or t^ngnt tn captfe, did not affect them, and secondly, that 
uthe appellant, the new Sudder Putneedar, bad received the rents 
for the years 1222 and 1233, 6. S. which were deposited by the 
respondenieen the Zillah Court, and the Maharanee had, on the 
default of Ute Putneedar, issued a notification to tfie Dur Putnee- 
dare who held of him, directing them to pay the revenue into the 
Zumeendaree Cutcherry till the decision of tlie summary suit, in- 
atituted under regulation 7, of 1799, they bad, by Uiese acts, vir- 
tually recognised the existence and continuance of the former Dur 
Putneedars right. The Court however, being of opinion that these 
pleas are insufficient to establish Uie respondents title tn a con¬ 
tinuance of their dur putnee engagement, and considering that the 
rights of the Dur Putneedan ceased on the transfer of the sudder 
putnee tenure in the year 1222 B. 9. passed a decree in favour of 
the appellant, reversing the judgment of the Calcutta Provinml 
Court, and making all costs payable by the respondents. 


1626 . GOPAL LAL, Appellant, 

^ versus. 

Sept. 25tb. RAJA TORULNARA^ SINGH, (son and heir of Maharajah 

PiTU¥BSR SivGB, deceased,) Respondent. 

Clftim Co MAHARAJAH Pkumber Singh was the original plaintiff, and 
the po«wf the appellants Birj Cal, Nund 1^, and Rung Lai, the original 

defendants in this case. The suit was instituted in the Patna 

u'ndrr an Provincial Court, on the 7tb of July 1821, to recover possession 
ikmrHama, ofMulawan Mowjoodpoof (exclusive of the jaghireot Maharajah 
or writtea RullUn Singh) and certiun other vUlages situate in pergunna 

Ted "meat TtHttsa, sillah Beher, to have the plaintiff’s name registered as 

from iiie proprietor in the Collestor’a office, and to enforce the receipt of 
conditional the revenue from him'. The euit was laid at Rs. 9900, tbrse 
purrbaaer, tiosps the amount of junima. r 

The pUint setYurth, that the plaintiff, in 1203 F, S., mortgaged 
executed" above villages as well at Aujhowie and other mouxas (altoge- 
nine yean iber, fifteen and three quartere in number) to the defendants 
Gopal L*1 and Nund Lai, sons of Bechoo Lai, for Rs. 6,001, 
MineabllJl wdeemable vVithia five years, and at different times, within the 
lute. claim ptriod prescribed, had offered to repay, the monies advanced on 
rejected, the mortgage, but they refused to accept it, making excaseeand 
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1225 Hijree, (corteftpondiog with the 27th of Moffh 1217 F. S.) 
executed an ikrarnama to that effect; but* eubsequeiitlyf in 
violation of their agreement, hrat sued Meer Moohummud Bakir 
Kban, moAurrereedar of the above pergunnai in the Behar ZUIah 
Court to recover the maliUana or proprietary duee payable from 
all the above mouxae: and after hit death, when tjie above per- 
gunna reverted to Government, and a notification had been issued 
in 1224 F. S. for the formation of a second settlement by Mr. Mid> 
dletoo, they made proposals, and a settlement was concluded with 
them for the villages specified in the ikrarm^na at an increased 
^amma'in the name of Oopai Lai, and for the remaining mort¬ 
gaged villages at a diminished jumma in the name of Nund Lai, 
and that when the plaintiff preferred a petition to the tuperin* 
teiident (Mr. Middleton) and the Board of Commissionere, he 
was referred to a regular suit; that he accordingly sued the 
above named individuals, and Rung Lai and Birj Lai, their brothers, 
>0 tlie Provincial Court, for restitution of all the mortgaged 
villages, and obtained a decree from that Court; but this judgment 
was reversed on appeal by the Sodder Dewanny Adawiut, on the 
28th of November I82l[), which Court directed him to sue de novo 
for possession of the villages specified in the ikrarnama. In 
conformity with that order he had instituted the present suit. 

The defendant Nund Lai, in reply, denied that he had executed 
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the ikrarnama alluded to by the plaintifiT, that be had ever con¬ 
fessed the execution of it before any person, or that he bad ever 
seen it. He alleged that the plaiutm must have forged it to suit 
his own purposes, otherwise, haa it been authentic, he would either 
have immediately obtained or sued for possession of the lands 
specified therein, and would never have allowed eight years to 
elapse before he brought his first, and twelve years before he 


brought the present suit without asserting hie rights; that the 
villages in dispute were in fact a part of his late father'e estate, 
and that he and the three other defendants were in possession of 
equal shares of it, as heirs at law. Gopal 1^1 stated in reply, that 
his father was seised of the villages in dispute under a deed of 
mortgage and conditional tale, executed six and twenty years ago 
by the plaintiff, who had failed to redeem them within the prescribed 
period; that he and hie three brothers Nood Lai, Btij Lai and 
Rung Lai, had succeeded on his death to equal shares ; that the 
plaintifPs suit relative to it had been disnussed by the Court of 
Budder Dewanny Adawiut, and that the .tAramama produced by 
ilie plaintiff was not a genuine instrument.* * 

The Second Jodge of the Provincial Court, in passing judgment, 
on the 16tbof April 1823, observed that the authenticity of the 
ikrarnnma purporting to have been executed by Gopal and Nund 
Lai, bad been estaUlisbed by the evidence of Rara Anoograh Singh 
and Kunjeet Singh, the witoessee whose names appeared on the 
margin of the deed ; that he coneidered the deelaration contained 
in the decree of the Sudder Dewanny Adawiut, vis. that ** the 
ikrarnama could in no way assist the respondents (plaintiffs) claim,** 
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tesa. merely to mean that, in that particular caee it waa ineufficient to 
» diaprove the fact of abaolnte aale, inaamuch aa the reapondent 

Goful L«l, wai, at the end of that decree, l^t at liberty to aue de novo for the 
*, fUJab vUlagea apecified in the ikrarnama. He therefore paased a decree 
farour of the plaintiff, awarding him poaaeaaion of the villagea 
* * epeciBed in the ikrarnama^ and directing hia name to be regiatered 
aa proprietor in the Collector'a office and the revenue to be received 
from him. All coata of Court to be borne by the defendanta. 

Qopal Lai, appealed to the Sudder Uewanny Adawlut, for hia 
fourth of the villages claimed, laying hia appeal at Ra. 2475, three 
timea the amount of the jiumma. Maharajah Pitumber Singh waa, 
on hia deaths succeeded in the case by hia sod, the present respon¬ 
dent, •> 

The case <;ame to a hearing before the Chief and Fourth Ju^ea. 
(W. Leyceater and W. Dorin,) on the 18th, I9th, and 25th of Sep? 
tember 1826, who paased a decree to the following effect: 

*' Without adverting to the permission granted by the decree of 
tlie Sudder Uewanny Adawlut, dated the 28th of November 1620-, 
in the case of this same Gopal Lai and others, appellants, versus 
Maharajah Pitumber Singh, to sue de novo on the ikrarnama 
dated the 11th of Mohurrum 1225, Hijree, corresponding with the 
27th of Magh 1217, F. S, (which whither really granted or not 
does not materially affect the case either way) the Court are of 
opinion, that the actual execution of the alleged ikrarnama has not 
been fully and aatiafactorily established by the evidence of the 
witnessea adduced to testify the fact, and that the appellant Gopal 
Lai never acknowledged the execution of it. I'he other three 
dsfendunis positively deny it; even supposing Gopal Lai to have 
expressly avowed its execution, a document of this nature is per¬ 
fectly invalid as respects the rights of the other three persona; 
allowing, moreover, the authenticity of the deed to have been fully 
established against them all, it is an instrument giving property to 
a stranger apparently for no consideration. Now it was either 
such, or (what is more probable) it was to prevent a law suit ois 
the bye^bil’Wuffd transaction of 1203 ; indeed the respondent in his 
answer to the reasons of appeal admits this to have been the 
ground of the agreement, but he evidently broke through this 
agreement, having sued to redeem, in which suithe failed. On the 
other hand, supposing no consideration, the agreement must be 
looked upon as fraudulently obtained Besides the. byo-bH-wuffa 
became absolute in 1208,*F. 8. and the agreement was executed 
in 12)7, if at all, and no poisession obtained under it. Tbissuit 
to enforce the agreen\jent is brought eleven years after its date, and 
iiiiieieen years after the conditional sale became absolute. The 
present plea resting on the alleged agreement is at variance with 
the former one, which drat founded (m the right of redemption. 
These two pleas by reason of their oppugnancy cannot both be 
admitted.’* 

The appeal waa accordingly decreed, and the judgment of the 
Froviqcial Court reversed, all the costa of both Courts being made 
payable by. tei^ndent. 
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HURDUN SINQH and LOCH UN MNftH, Appatlanto, 

veriw$ 

KHYRAT Alif, (ton of NtMtcB Ali Kba«,) udotheii, 

lUspOBdoiitt. 

THIS suit wax initHotad by the appeliahtt-agaioft Nnjeeb AU 
Kban, father of Khyrat Ali, and the other retpondente in the 
Cawnpnre Zillah Court, on the 27th of March 1817, to roeover 
poBsesstun of Mouta Biiearayan, conaietin^ of U86 beegaa of 
land in pei^unna Akburpoor Shapoor. The euit wae laid at 
Rs. 1800, the amount of the annual jutnma and proBtb 

The plaifft set fordi, that the above estate *was the hereditary 
zvmeendaree of the plaintiff's grandfather Khunig Singh, tebo had 
three sons, Gopai Sing; Dhuo Singh and Pirthee Singh. Qopal 
4^ihgh was the father of the plaintiff Murdun Singh, and died sub¬ 
sequently to the plaintiff's birth, duieng the life time of Khurug 
Singh; that Khurug Singh while alive, put Dhun Singh his second 
ton in pofsession'of the estate iir-quefttion, and had his name in¬ 
serted as proprietor in the Canoonyo^*4 books: that the well,gar¬ 
den and tanks, which dislingutshed the estate enjoyed by Khurug 
Singh and his anceitorf well still to be eeen; that in the time of 
Zeynoolahideen Khan, the ouiMtf of the above pergmine, two and 
thirty years ago, Nirput Singh, a person residing in the perguona, 
from motives of hostility, broke into the house, nrurdered Dhun 
Singh and Pirthee Singh with their wives and children, and car¬ 
ried away all the property of the family; that the plaintiff (who 
was nine years old at the time) fled to mouna Mundolee in tbe 
above named pergvnna, and took up his abode in the house of his 
maiernai grandfather, and, although he instituted a suit in'the 
time of the Nuwab Wuseer, failed to obtain redress ; that then or 
twelve years after tbe death of Dhuo Sing, when the plaintift' had 
arrived at years of maturity, and subsequently to tbe accession of 
the Honorable Coropanry, he was present at the formation of Ote 
settlement in 1210-F. S. before Tajoodeen Hoeein Khan, the 
amce» appointed to cany that measure into effect, and petitioned 
that tbe aettlemeot of the estate roigh^ be made with him 
as proprietor, but his application was unattended to, and a 
mooitajuree settlement was concluded ; that in 1215 F. S. Tajoo¬ 
deen Khan prevailed on the defendants, Nujeeb Ali Khan, Khoda 
Buksb Khan, and Badil Khan, to execute a bill of eale iii considera¬ 
tion of Rs. 700, in his own favour, under the fictitioue name of 
Moohummud Roostuin, for the above mousa,^ well as for Moba- 
rukpoor Lata, Sindapoor Turownda, and three other mouxas; that 
a settlement was concluded for these mqbxas in the year I?}6, in 
tbe name of Moohummud Rooetum; that toWards the end of 1218 
F. S. Tajoodeen Kban exeei^ed a bill of sale under his fictitious 
name of Moohummud Roostuin, for ths above mouxas, as well as 
mouza Moobarukpoor Lata, etc. in favour of Meer Aumsan AH, 
for Rs. 3000, without any specification of tbe place of residoneo 
or family of that individual; that at tbe leHlomenl for J2f0,to 
1224, F. 8. inclusive. Me. Newnham (the actieg CoHector) having 
discovered that Tiqoodeea had fraudulently obtaiaed possession 
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1836. 'of the mouta in dispute through the collusion of Nojeeb Ati, 

--whereas in fact Niijelb All and the rest had no right to it, and that 

M»rrlan Roostum and Meer Runisan Ali were not present, ordered a moos- 
ffineb and seUlement to be concluded with Mohan Lai S >okul, till 

SiagblV piaintifT should appear. This arrangement was disturbed by 
Khyrat Ali the Board of Commissiooers, and a settlement subsequently made 
sod others, in the name of Meer Rumsan Ali, the second purchaser; and the 
plaiiitiffs were referred-to a civil suit. They accordingly brought 
the present action. 

I'be defbiidant Nujeeb AH Khan, stated in reply, that ha held 
the estate in dispute under a royal jUrman and grants from for* 
mer rulers; /hat the plaintiffs or their ancestors were never in 
possession; that many persons make gardens and wells in the 
lands of others for the use and refreshment of travellers, and that 
if the plaintiffs had done so in former times, it was insufficieut to 
prove proprietary right to the lands. 

Meer llumsan Ali in reply, alleged the mouza to be the ances¬ 
tral estate of Nujeeb Ali Khan, who sold it at the end of 1*215. or 
beginning of 1216, F. S. to Moohumroud Roostum, together with 
mouzaa Mobarukpoor Lata, Lodeepoor, Ahmudpoor.&c. and he (the 
said purchaser) accordingly obtained and enjoyed possession from 
1216 to 1219, F. S. inclusive; that at the epd of 1219, F. S. he (the 
defendant) purchased it for Hs. 3.000 from Moohumtnud Roostum, 
through his master Ali Hoosein Khan, and obtained possession; and 
that at the forin-.ilion of the quinquennial settlement from 1220 
to 1224, F. S. inclusive. Mr. Newnham the acting Collector, un¬ 
justly dispossessed him (the defendant) and. notwithstanding he 
made enquiries whether any persons had claims to the above estate, 
no one was found to have any title thereto except himself (defen¬ 
dant). He however let it in farm to Mohun Lai Sookul. He (the 
defendant) attended before the Board of Commissioners to esta¬ 
blish bis right, and that Board being persuaded of thejustireof 
his claim, annulled the moostajurse settlement, and ordered that a 
settiement should be concluded in bis (the defendant'n) name in 
proprietary right. He accordingly obtained possession of the 
moicza, and the plaintiffs had instituted the present suit at the in¬ 
stigation of evil disposed persons with the view to injure him. Had 
they in reality been in any way entitled to the property, they would 
have appeared at the formation of the first settlement (which was 
publicly proclaimed in order that the zumeendars might attend) 
and have made application. The ancestors of Murdun Singh bad 
left the village for 17 or 18 years, and the plaintiffs had even ac¬ 
knowledged in their«plaint that they had left the place thirty-two 
years ago. With respect to Lochnn Singh, the second plaintiff, it 
did odt appear on what ground he was a party in the cause, as the 
plaint specified nothihg on that point, otherwise he would have 
replied to him. llie defendant Tajoqdeen Hoosein Khan, in reply, 
declared that be had nothing to say to the purchase of the village 
in dispute. 

llie defendants Khoda Buksb Khan, Badil Khan, and Moohum- 
mud Roostum, did not appear to'plead, although notice bad been 
duly aervtd on them. • 
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cases in the SCbDER bEWANjjhr ADAWIUT. 

On tbe 4tb of March 1820, the Zillah Ji^ge being of opinion 
that the titie of ihe plaintiffa had been funy ef>tabii»hed by the 
evidence adduced by them, that the depositions of the defendants 
witnesses were unworthy of credit, and that *the fact of Moohum* 
mud Roostum being a/vreee name for Tajoodeen was abundantly 
proved, and for other reasons spec'ihed in his decree, passed yudg> 
ment in favour of the plaintiffs, awarding them posseasion of the 
estate in dispute, and making all costs payable by the defendaut 
Meer Rumzan Ali. 

Meer Rumzan AH appealed to the Baredly Provincial Court. 
He rested his appeal aa well on the absence of right of the ad¬ 
verse party, as on the limiting regulation«of 2,* 1805, which 
he contended legally precluded ali cognizance of the case. Mur> 
dun Singh and Lochun Singh, although they had acknowledged 
the receipt of a notice did not attend. 

On the 2nd of January 1821, the First and Fourth Judges of 
that Court recorded their judgment as follows : 

** The plaintiffs were unable to produce any document in the 
Zillah Court to prove their title to mouza Bilsurayan, the estate in 
dispute, and, in the opinion of the Court, the mere evidence of tliC 
six witnesses called by tben^is insufficient tj establish their right. 
No claim moreover w^s preferred by the plaintiffs (o the almve 
stfottza at the formation of aviy of the settlements previous to the 
present suit. On reference, moreover, to four decrees passed by 
tins Court on the 2nd and 4th of October 1817, and 29tb of June 
1826, (by which the decrees of the Acting Judge uf Zillah Cawu- 
pore were reversed) relative to mouses Sundapoor Turownda, Lo^ 
deepoor, Ahinudpoor, Seonda and Mobarukpoor l.ata, in cases 
where ail the present defendants were included as defendants, and 
in which the present Htimzan Ali was either appellant alone or in 
conjunction with Tajoodeen Hoosein Khan, viz. No. 937, in which 
Ajub Singh (plaintiff) was respondent; No. 945, in which Ghasee 
Ram, and others (plaintiffs) were respondents; No. 916, in which 
Bulloo and others (plaintiffs) were respondents; and No. 1303, in 
which Ajub Singh and others (plaintiffs) were respondents; the 
Court are of opinion that with the exception of the names of the 
plaintiffs and the name of the village claimed, the above four cases 
are exactly similar and correspond with the present one. They 
therefore reverse the judgment of the Cawnpore Zillah Court and 
make all costs payable by the respondents.*' 

The present appellants, being dissatisfied with the foregoing 
award, presented a petition for a special a^eal to the Court of 
Sudder Dewanny Adawlut, laying their claim at Rs. 1585, the 
amount of annual assessment. • • 

I'he Second Judge (O. S^itU) being of opinion that there had 
been no possession on the part of the appellarfts since the year 
1180, F. S. thought that thelf petition for a special appeal should 
be rejected, but this was uUimately allowed by the Third and Fifth 
Judges (J. Shakespear and W. B. Martin,) who were of opinion 
that the case required a more careful investigation.* None of the 
respondents appearing to plead except Meer Rumzan Ali, the casa 
came to a hearing before the Chief and Fourth Judges (W. Leyces- 
ter and W. Dorin,) on the I2tb and 25th of .September 1626. when 
ali the pleadings of the parties and papers connected with the case 
vox., iv. c c 
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having been read, they recorded their judgment to the follottinc 
ettect ; ^ , 

** There having been no poteeieioo on the part of the appelianU 
or their auceeiort, eince the date of the Company's acquieition of 
these provincee (about eixteen years), and none for twenty>two yaare 
before (namely eince the year 1187), and no application ^ing 
proved to have been made at either of the three firet eettlemente 
on the part of the eppellants, the claim is not cognisable under the 
provisions of 'regulation 2, 1805." They accordingly affirmed the 
decree of the Bareilly Provincial Court, overruling the order of 
the Catvnpore Ziliah Court, and dismissed the appeal with costs. 


GOURCHUNOER RAI and others, Appellants, 

V9r$ui 

HURRISH CHUNPRR RAI aud others, (heirs ofJvcouT Chov- 

DEH Rail) Respondents. 

«• 

THIS suit was instituted in the Ziliah Court of Dacca Jelalpore, 
on the 16th of April 1814, by Nubkishen Rai, (father of Gourchun* 
der Hai and the other appellants) against Govindpershad Rai, and 
Haj Narain Rai, to recover a half share of pergtinna Gungapotj 
tlie yearly produce of which was estimated at 1510 rupees. 

It was set forth in the plaint, that' two brothers Odey Narain Hal 
andRoop Narain Rai, the father aud uncle of the plaintiffs, lived 
together as an united family on the income arising from their pa-* 
ternal property, and from certain other property acquired by them¬ 
selves; and that in the year 1207, they purchased by private sale 
the Turruf of Bhatoee Doha, the pergunna of Gungaput and Go. 
lajyouggur under the name of Mudaoosoodun (another name for the 
defendant Kajnaraia) from Kitben Mohuii the former talookdar. 
In the year 1208, some part of the property above mentioned, vis. 
the pergunna of Gungaput was sold by auction for arrears of re> 
venue and was purchased by the plaintiff Nubkishen Rai, under 
the name of Ramanund Bose, for Rs. 5,000, the purchase being 
effected by a GomasAla of the parties by name Btrj Mohun Bose, 
and the money being raised upon the sale of'Oolajynugger, to 
Moulovee Ali Nukee, and by loan afforded by him to the said 
Nubkishen (the plaifttiff.) At the same Ume a deed of sale and 
bond .was executed by the said Nubkishen (the plaintiff) under the 
name of Muddoosooaun.to Hajnarain Rai, one of the defendants 
who was the GomasAfa of both parties. After the death of both 
the brothers which occurred in 1814, and 1816^ the plaintiff (son 
of one brother) continued living with the defendant Govindper* 
■had (eon of the other brother). The latter-, however, in 1219, B. S. 
having, by intrigue, procured from the -defendant Hajnarain, a 
bill of tale for Gungaput in his (Govind's) name, presented to the 
Cullector'a office a petiiion for the entry \>f his name as sole pro- 
prieior thereof. A counter petHioa was hied by the plaintiff, and 
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tiie Collector directed tbe parties to try tl^ case at law. Hence 
the present action. 

For the defendant Oovindpershad Rai, it was stated in reply, 
that no partnership erer existed between Odey Narait^ Rai and 
Roop Narain Rai, as regarded tbe land in dispute, for that the 
latter purchased with hiiovn money the estate, and exercising all 
the rights and |N‘iVilegee of a sole proprietor, was so to all intents 
and purposes up to the time of his death, when the estate heredi¬ 
tarily descended to Govindpershad, his son and heir, Vbose it then 
was; and that, he could produce the bill of sale to shew that tbe 
estate never was purchased jointly ; but by one person. 

I'he defendant Raj Narain Rai, replied on lys part that Gunga* 
put, Bbatoee Doha, and Golajyiiuggur, were purchased by him for 
the use and with tbe money of the defendant Gorindpershad, 
under his alias of Muddoosuodun, from the former taloukdar Kisben 
Mobun. The plaintiffs had no concern whatever with it. The $tate> 
ment of the plaintiffs with regard to the auction purchase was alto¬ 
gether untrue, fur the purchaser was Govind Chuuder Rat, tlirough 
the defendant Rajiiarain, and under the name of Ramanund Bose; 
tbe money for the purchase being raised by the sale of Golajy- 
nuggur to Moulovee Aii N^kee, effected by him, Uie defendant 
Rajnarain Rai. *' 

The parties produced a great variety of documentary evidence 
and a number of witnesses to support their respective allegations 
as to the state of the family at tbe time the purchase of Bbatoee 
Doha was made, and the source from whence the purchase money 
was defrayed. The Judge of the Zillah decided on the 4th of De¬ 
cember 1818, in favour of the defendants. He did not consider that 
the fact of partnership having existed was made out by the docu¬ 
ments tiled for that purpose by the plaintiff; while tbe statements 
of the defendants were borne out by the bill of sale signed by 
Kishen Mobun, the acknowledgment signed by Muddoosoodun and 
the other papers and documents tiled by them in the case. On 
appeal to the Provincial,Court of Dacca, ^is decision was athrmed 
by the First Judge of that Court, who coniidered that Govindper- 
shad bad bought with his own money, in the name of Muddoosoe- 
dun alias Rajnarain Rai, tbe land in dispifle. He therefore dis¬ 
missed the appeal with costs. 

The appellants tiled a petition for a special appeal in the Court 
of Sudder Dewanny Adawlut, which was granted on the ground 
that tbe sole proprietorship of the land in question by Govindper- 
abad, though recognized by tbe Courts below, was not made out 
aatisfactohly by the evidence in the case; and that there appeared 
to be some doubt whether Rajnarain and IVhiddoosoodun were one 
and tbe same person. ^ • 

The Second Judge (C. Smith), went into the merits of the case 
on the i8tb and 20th of Mait^b 1826, and recorded, as the result 
of his investigation, tbe opinion that a partiiersbip had subsisted 
between the parties with regard to the land in dispute ; diet is, 
that the land was purchased jointly by tbe two bro^rs, under tbe 
name of Muddoosoodun, as stated by the appellants, that after the 
death of both brothers, Govindpershad Rai had, jointly with the 
plaintiff, entered into possession of the landj from which he subse- 
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quently by vU^lence ousted him. That it was of no consequence 
whether IVIudduosooc^n was or was not the same person as HaJ. 
tiaraii), inasmuch as it had been proved that the purchase money 
of the land in dispute had been defrayed from the joint property 
of the two hrolhers. He therefore recorded hie opinioD that Uie 
decrees of the lower Court eboiild be reversed. 

The case next came to a hearing before the Chief and Fourth 
Judges of the Sudder Uewanny Adawlut (\V» L.eycester and W. 
Doriii») on the I2tb of June and Ut of August 1826. They differed 
in opinion fruin the Second Judge, and on the latter date recorded 
their judgment to the following effect: ** According to the state* 
ment of both'parties, the pergunna of Gungaput, previously the 
property oi' one or h< th of them, was sold at auction for arrears of 
revenue in the year 1'.’08, B. S. and, as the plaintiff alleges, was 
repurchased half by him. or as alleged by the adverse party, repur¬ 
chased s<dely by them; but, according to both, repurchased in a 
furzce^'V tictitioiis name, and in breach of the provisions laid 
down in regnlution 7, 1799. Acci>rding to the variutis precedents 
mentioned in ihe note (a), the plaintiff as a contravener of Uie 
aboNe law cannot be aided in the recovery of his half share, and it 
makes no difference tlml his opponent is in the same predicament. 
It IS not 111 favour of llie defendant that the Court refuse aid to tlie 
plaintiff, but because it is improper to aid the plaintiff in beneliu 
iiig by his contravention of the law. Had this case been without 
a bcnnmec recovery, it would have stood exactly as the other {h) 
between the same parties and a moiety have been decreed to each/' 
*l'he Chief and Fourth Judges, on the above grounds, declared their 
opinion that the claim should he dismissed with costs, but, at the 
same time, deeming it a case of importance as a precedent, and 
one that was not altogether free from doult and difficulty, they 
directed thU it should be laid before another Judge. It was 
accordingly brought before the Fifth Judire (A. Hoss) who, in 
delivering his jiidgmeni expressed himself to the following effect: 
** The Firi^t and Fourth Judges have cited precedents which ob¬ 
tained in this Court and by which their opinions have been guided, 
but which do not appear to be in point or applicable to the case 
under consideration. « The rule hitherto appears to have been to 
refufte to take logni^ance of a claim in which the original purcha¬ 
ser has sued the persi>n employed by him to make a fictitious pur¬ 
chase to obtain possession of the property so fictitiously purchased. 
But this is not the case in the present claim. There is indeed a 
wide difference, for neither did the claimants themselves in this 
case make a porchafte in a manner prohibited by the regnlatoms, 
nor i$ there any fictitioiis purchaser standing up to deny their claim. 
'J he plaintiff on the death of Odey Naram, was entitled to half the 
property in dispute by the law of inheritance, and his claim was 

(a) Caw No. 75, Ramman'k Indcr, v. Jj-narain, Wf rob I, page 2B9. 

Caae Mnbiirnja Bislirnalb Roy, v. Mooosbre Kurrcfoioolla Cbowdbry 
•od oibrra, iwr rol. ‘j, 7 i. 

Caw 1937, JbM'kbaadtw Lai, r. Baboo CiioIlniDQ Siogb. 

Caar 1,172, fXitaram aud othrrs, v. Roo|»chund Sahoo, aw rob 3, psge 24* 

Caar I67f), K«l«rfirr»liad Surma, •. Piidiim Larhuo Surma. 

(bj Reporutd as a decisiOD of the 30tU of 2uoe, of the preseot year, page 162. 
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•g^initbis coheir under that law, and not agynet any fictitioue *patN> 
rha«er. On these ground#, and not veeiiig tnat anv precedent eX' 
ills to the contrary, I concur with the Second Judge in opinion that 
judgment should be passed in favour of the claim/' In conse- 
«]iipnce of the above difference of opiition it became necessary to 
refer the case for final decision to a fifth Judge. On the 27ih of 
Dccetiiber 1826, the case was taken up hy the Third Judge (C, T. 
Seaiy,) who observed that the plaintiff had sued for possession of 
half pergunna Gungaput under the plea that the whole pergnn- 
na which formerly belonged to bis father and uncle, had been sold 
hy public auction for arrears of revenue in the y^ar 1208, and 
purchased by them in the fictitious name of Hamanund Bose, that 
hy clause 4, section 29. regulation 7, 1799, all defaulters are posi. 
lively restricted from becoming the purchasers, directly or indi* 
rertly, of their own lands disposed of by public auiMion on account 
of arrears, and that that which has been prohibited by the regula¬ 
tions cannot be recognized in practice. He therefore concurred 
with the Chief and Fourth Judges iu. dismissing the claim with 
costs. 


1M6. 


Ootircbm- 

4«r fUi mi 

oibrrs, 

Hiirrivh* 

riinoilvr 

Rsi sod 

ollim. 



CASttS in IHK SUUUKn UCWANAT ADAWLUT. 


193 


RAM NARAIK RAI, Appcfunt 

vtrtui 

UKAZ OODEEN, FYAZ OODEliN tnd MOOHUMMUO KA¬ 
SIM, RetpundeoU. 


sen. 

Jan. lOdi. 


THIS suit was brought by Ham Narain Etti against Hcaz Oa- 
deeii and others, on the 5i6th of May 182*2, in the Pitiyincittl thnul 
fif D^icca, to establish hit right to assess, at an euhtiiiced r ttu, ha* 
m.ichnn and other mouxai, belonging to the periiiintu uf Neeb pircUspr 
h .tta Ameerabad. I'he claim was laid at Its. 12^^42. It of lands 
St. (led in the plaint, that the plaintiflT Rain NArain purchased ihis 
yrmindAree at public auction, and that the dereiidaiits, I '**• nr'tlic Vnd 
nanta, having connived with hie Naib or deputy Gooriu hund il'/se. of i4>ii .rs 
caused him to execute documents in their favor, auch as bills of th«> }i»c 


s lie, leases, and other instruments of this tind. and. upon tin; *|n|u!d * 0 ^- 
strength of them, brought an action against the plainlitT lor pos- 
session of t)ie above mentioned mouz'ts —and hied two INntahs Sign- ttxivi < i« 
cd by his Nitib in support of their claim. 'IbeZilUh Judge, not. i**<inu 
withstanding the Naib was not authorised without the |>erii i-t^i n 
of the plaintiff togranhleasl^ to the defendants, reiving on the jyy" 
twoPottahs. p-isscd a decree adjudging pussessinn of the lai to^nru.( 
m dispute to the defendants for ten years, subject to the rents -pe* luuKcr ir»K* 
rifif-d ID the Pottaha and permitting the plan.tiB’, after ten years, ''•j' 
to sue the defendsiits for an enciease of Jumma. Tins decree was 
affirmed in the Provincial Court of Appeal. The wouzosbv me t* inj. 
surement contained about 8,334 heegahs of cultivatt d land, a'.d (lio 
according to the rates of the perguiina. i)ie jvmma .should he paid 
nt the amount now sued for. From the heginuiug of ihe yC'‘t 
1206 R.S up to the present time the defendai.t-i h.nen-t p ad a , i,i,iuo. ii- 
rupee and the ten years having now elapsed, this uciiun li is 1 een ham-cd a*, 
brought in conformitv to the permissiou gi eu.as a’ ovc illudcd to. w*a»meiii at 
'Uit defendants in reply denied the al!e-.;ati'>n tli it *''"'*■** hund 
Bom*, was originally ihe Naib of the plaintiff atid *l ited. th it (hn>- 
rochund Bn.>e himself, in the year 1207, puri liused the pergumn hnwf v.-r, 
of Nee.hnttn Ameerabad, at a public sale, liy the • ollector. 
and took some other persons as his parUiers. *1 he piainiiH. cle'en of*,7ov!-ni« 

years afterwards, purcliased this pergunna from the haid Oooro-Rpy 

chund Bose, and for the purpose of destroying the right of the lumrc luu- 
p irtners took from the said Boi^e the bill of sale of the f«.rintr • "f 
date, and entered his ow n name in the Collet tor's offife. * he j 
Board of Revenue discovering this fraud were prepared torertily 
it, but. in the interim, the pluintifT Iiavinu^ colluded with Gm rn-puMu nUe 
chund Bose made himself master, and, appoimed Gborochuud ^<»r mesrs. 
Bose his deputy and so beetle possessed <»f the^hoie of the r>er- 
gunna. Under whal grounds then could the plaintiff*, after sta¬ 
ting himself that Goorochund Ruse was un4uthorit'’d to grit t a 
Fotuh, obtain from him a bill of sale for the whole reimndaree. 

Ilie defendants also furiher sttted, Ih^l the laud tn^ tpteAtion was 
their tenure by inheritance and that the rent of it w ait tixed in per¬ 
petuity at 2098. 6. The^alleged also that in the year 1201, Kalee 
hhunkur Rai, father of the pUintifT. ditpoetesstd their ancestors, 
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and on tbcir bringinc an action agatnac kiin for the right of poaa e aaU 
on at a Axedyiimaia^ they obtained a decree; Ooorochnnd Boee 
after purrhaiing the aaWI pergun^ aieo diepoteesaed them and 
when the defendanta were about to bring an action against 
the father of the pimntiff waa choren an arbitrator, and be decid* 
ed that the aum of 704 Rt. should be added to the jumma, and 
that thia aum (altogeiUar 2,803.4. 8.) ahould be fixed in perpetuity; 
but a*> according to the regulitiona of 1793, no Potiah could be 
granted for Inore than ten yeara, thia term waa ajpecified, and it 
waa ttipulated that, at the expiration of it. a new Poitah ahould be 
granted on tha aame terma and that no mote ahould at any time 
ba demanded—afie.rwardi tha year 1207 B. B Uie fdaintin again 
diapoataaied the defaodaDta»upoii which they inetituted ap action 
^ainathimin tha Z^tlah Court of Dacca Jelalpoor, and upon 
proof of the Pottah, and the conditions specified therein, obtained 
m decree, which waa aflBrmad by ^e Court of Appeal mid a peiiti* 
on for a Sp^al Appeal presented by the plaintiff to the Court 
of Siidder Dewanny Adawlut was rejected by that Court. But 
since the regulation natrictiog the grant of long leaaea baa been 
repealed bv a subsequent enactment how can the plaintiff who 
Btaoda in the place of Ooorochund Bose infringe the conditione 
of an agreement executed by the said Bote and demand mora 
rent; and with regard to the plaintlflTt aUtement, that the jnmma 
at preaant. ta leu wan that specified in thb account eala, tha defen* 
dents contended, that it waa totally falsa—for that in the year 
1206, Kalec Shunkar Rai, father of the plaiufiff sued them on the 
tame accoant, but hia suit waa dismiaaM. The plaintiff in hie 
nplication atated, that it appeared, according to the plaintifi’a ad- 
mtsaion. that there had been added to the former jumma the sum 
of 704 Rs. and that a Pottah at a Jumma of 2,803 Ra. had then 
bean |> ranted. Bui each having been admitted to have been the 
case, u wae idle to contend that tfaf Uoura was of a wmkurrerta 
natura—nor was it agraeabla to iha regulations, that a ptirchaur 
at an auction aala ahould ba daniad lha priyilaga of anaaanremeot 
and ra-aaeeaament where such appeared nacauary with a view to 
tha aqualisation of borthene or other lawful purpoata. 

Ilia Third Judga bf Provindal Coort reiepMad hte opinion to 
the following effect. ** There are two points in ttta east to ba con* 
•iderad, lat, whediar Ooorochund Boat, who was the purchaser of 
the pergnnnaofNeelhutta Ameerabad, and tba ^ritee propriator, 
of the same, was Uutboriaad to grant the iwo Poiuha to the defen* 
danif on the 26th o/^ Bf$aek \V09 B. 2dfo, whe^er, the plain* 
lifi, notwiihatandiiig the conditfona, a stated in the Pottahe, hat 
tha privilege to aaseaa tba /mnmm of the huad In dispute da novo.— 
WHh regard to tha firaf point, it iaxfUmifaat, that if at aoy tima an 
individutal, in a fictitimu mminar, purchases at auction any landain 
lha mama of aaothar, being lae r^Mon, conneetaony or any other 
person, aiHd naes the nmna of ao^ parson, aa oftonaiM# proprie¬ 
tor of the aama, sad through him Utmeuta tha Imainaas or tha as* 
nindaraa, anUi practice be^.cootraiy to law, should any lost n- 
lian, ilia nthieoepi risk. And the phdoitiir may have 

hean la trnth orififol proprietor, sfiSl wm tba 26tb of tho monA 
of Byandt 1209, up to tho timoof tho Aafondantt boing dilpnnwa 
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ted, altogttiMr Mven yaart and (bar moaih*, ha mada no objarUon iwr. 

luibePottih« and the jumma aa thareio atatadffrom which there can . 

be no doubt, that the larna ware fixed with the plaiatifiTa koowiedi^a Ram.Na* 
Thu circuiuataBca U graacijio favor of the dafaodaou. With re* «* 

gerd Co the aaeond poiot it ia clear, that the claim of lha 
to enhaaca thayMoiaMi of the laoda io diaputa ia illegal^for thia Q^AamSi 
perguima waa aot aold on account of arraara of ravauua due Mir^ew 
to Goveromant. but for the aatiafaciioo of a decree of Court- 6a* w adEaa Cm . 
•idea in the Pottah it it written *Mhat the dafandant abali pay 
jumma fixed at 2,803 Re. par oiiaaiN; and aa according to ike re- 
giilationt no Pottah can be graotad for more than ten yeara. when 
that time ahali have expired, the landa abxll be continued to the 
lessees on the sane terms," whence it is avidenftbat this aama jum- 
ma is to*ba cooUniiad in perpetuity and that the mahut in question is 
not liable to eDcreaaa of aKseatmeot. 'i'be Pottab is conformable to 
ibe existing regulations, and looking at clausa 3, aaction 7, regu- 
giilation I, 1793, which requires on tbe part of tha aaminaara 
good faith and moderation towards their dapendant talookdars and 
lyota, it would seem that if at present tbe profits of tha makal in 
question should be twice, nay ten times as much aa they were be¬ 
fore, aiky infringement of the conditions of the Pottah U unjust 
and ihegal^conaaquaidlyOia piaintifTs suit should be dismissed 
with crtsta~~but with this understanding belwean ibe parties—that 
(as the circumstance and evidence in this case and indeed the to- 
uor of the Pottah indicates) tha makal in question ia to be consi¬ 
dered in the light of a Pottoh-darae tenure attached to the xe- 
mindaree, and the^'ufnma of it is not to be considered of so perma¬ 
nent a character as that, io the event of the whole pergunna be¬ 
ing sold for arrears of Govarnmeot revenue and coming Into the 
hands of an auction purchaser, Or of its being bald Khtu by Go¬ 
vernment, the rules contained in tha 5th section of regulation 44, 

1793 would not be applicable to it, for in such case the provision* 
onnteinad in the fifth section of the above enactment for cancoiling 
former engagameots would hold good. 

Tbe piling being disaatiafied with this decision, eppealad to 
the Sudder Dewanny Adawlut. This Court, (present W, Leyrea- 
ter and W. Oorin, chief and fourth^ Judges)*wert of opinion, that 
thera waa no anfficient ground for interfering with the decree of 
the Provincial Chart, bMUM, whoever the grantor of tbe Pottaha 
(Qoorochund)aaaT hnve been, they bind the plaintiff under tbe cir- 
cumstancha, and 'acanae it might beinfcrna from the contaots of 
tha Pottaha, thal tlie partiea oonten^ated a dsedyumma not lit- 
bis to ineriaee im tong a* the saminuree yMbld endure. The de¬ 
cree of the Pvhvkimnrcowrf of 0aeca vaeiihdtafore afibmed and 
the appkd aiMni«Mp 
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CASES IN THE SUDOER DEWANNt AOAWLHT. 


I 

KOUNLA KANTGHOSAL, and others, Appellants, 

vergn$ 

RAM HUREE NUND GRAMEE, and others, Respondents. 

THI^ snit was liist'itMted by the respondents against the 
app^lUits in the/illah Co-.rl of Hoogbiy, to recover possession 
of lert iin re'nt free lands, together with a portion of a tank. 
The casi fur the plaintiffs was thus staled. Shuhdeo Niind Gramee, 
an m'nWitant of Mnu^rowl, took ^hunke^ Ghosal, the father 
of tl.» pUintiTs, wbUe an infant, it:to his own house and performed 
for 1 ill) all ^ 1 ''iiiiti itorv ceremonii'S, educated him and'treated 
him iu e erv ri.spet.t a.i his son. AVhen he grew old and infirnL 
the said Shuhdeo executed a deed of gift in the iiionth of Aarft« 
B. S. in- the presence of the most re^pectahie persons 
trans eiring to him (Shiinkeri 17 heegahs 1 biswa of land Bruff 
moinr and Devotlur^ sitii.ited in Mtingrowi and oihor places, and 
a fourth share of a tank, known by the name of Nund Grameo's 
tmk. t'lgelher with other property. Tlie gift was accompanied 
by the condition that after the death o&the ^onor. the d<.nee should 
perl r>n the funeral rites of the deceased. The fatlier of the 
|>iai> tiff s accepted the gift and became p>iS8esscd of the effects 
of the deceased; and after his death burtkl his corpse and per^ 
forinud the fnneral obsequies, &c. In the year 1217 H. S. the 
father of the plaintiffs died. At his death the plaintiffs came 
ii t p s«ession ol the property and kept tip the worship ol the 
Idol Knndinndeo 'lhakooranee which was a duty incumbent on 
the paity iu possession. They subsequently sold three beegahs 
of tlie land to .lankeeram Fonjdar, and remained in possession 
of the remaining fourteen without interruption from auy one. 
In the year 1225 B. S. the defendants dispossessed the plaintills 
unjiptly of nine heegahs five hi^was. On that account the plain¬ 
tiffs sued thim for pusKession in conforniity to the provisions of 
regulation <19, 1703. On this an order was issued, that the plaiu- 
tiffs should prove their title by a regular suit. In consequence of 
ibis order the dereod«ants di’<pos8es8ed tlie plaintiffs of the remai¬ 
ning land possessed by them (liesides the three beegahs which they 
had sold) (inci the share of the tank, and also took possession of the 
idol and all the fees and profits derivenble from the worship of it. 
Under these circiinivtances the pUintilfs sued to be restored to the 
possession of the foutfeeii beegahs one biswa and to the exclusive 
privilej’es and emolumeqts denveable from the service of the Ido), 
togeth%r with the slnre of the tank appertaining thereto, the whole 
being esiimated hI 1,439*Hs. Ram Hdree Nund Gramee one of the 
defeudauis urged in his defence, that Gourhuree Nund Gramee was 
the gr^at grandfather of the defendant, and the grandfather of 
Shuhdeo Nund Gramee, and that the said Qourhuree previously to 
bis death made over the property in question, which he himself had 
acquired, to Kis two s*>os, jointly; one share to SeeU Ram the 
father of the said .^huhdeo and the other to Nitianuud the grand* 
father of the defeudanta. 
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After that, the eaid Sbuhdeo and th^* father of the defendants tsff. 
I» stiparaidd. lived ui»oii the prj« e^d* af their r«»|>ei tiv« pro* 

pcitiu!i At last witen the said ^htihdeo died eithout ist'ie and 
li iii<rried, the dereiid.ints and Cioiirhoree Nuitd Oreinee and 
1 1 ccM t»ecan e hU le^al heire und under the cirr.uinstancea of the utJm*. »• 
(■ ifte >'huhdeo ii^d i»-'l the power tognehis entire eelaie. to the Ha« 
f.ih r of ihe pi duno^ the eKietence ot his lawful heir*, 

tthe defend int^} and in oppneUiuit to the Ilmdon hiw. Tiie father 
t*! the pUif-titV- w 18 neither coiuiected with him by blnod nor bv 
ai>v niher tie : and ihe allegation therefore of Ins having received 
th^ l'r«n>**ity hv wav of gift was absurd. Alter the death ol the 
»>itd >hiil)deo the delendunt tRtm Huree) performed hi* funeral 


o se'fiie*. and thj t ither of the piaintitt'i h i8 uothi ig to do with 
thtiti.' 'i he plaintJfs atiite th it tneir father received the gift in 
lli' \e n IV 1 2 U. S . In t till tlie veur 1*215 B- S the said Sh dideo 


n ..1 III i'Vistair e iiid was po^s.ssed of those lands of which be 
Co- iHUK'd pr.tprui a till hi* dying d iy. Iherefnie, if it w.it true 
tout the l uher of the pl iiiitiit> re«*etved than in U S. why 

was the d nee in possession of the land* given. Ihe fnuudation 
III the rhiim of the pluiiitid^ was that they, "ith ntiier*, were culti¬ 
vator* of the lauds in ipie«{iun. and h id uinitted to pav the rent of 
them to the dereiid-ii>^. R liereCorc the delendant (^Kain Iliiiee) 


to k li tn his own h inds the hinds whieh were cultivated hy the 


phiuiiid's, and wa* iihnul to s:ie thorn und the other culiivators for 
fe»-t. .'hen ihev coiltisivciv looughi forward a coniplaiiit in con- 
fin iityt i regii .itnoi 49. 17T3, and. that l>eing disiiiuscd, they 
were i:.diired to hrii g ihi* forward- Be-ide* tin* Idol Kani 
( hundee Ihik < rmee and ihe land annexed thereto is not the 


inheriiaiu-e of the delenda .U nor was it actjiiiied by Shiihdeo. 
1 1 IS [Hilllit- pr« pcity T he i roprietor of the lands, wlu'ever he may 
he, ai poini* a person a* superintcndaiit who is reniuveahle on 
proof oi miscondnet. The oru iicges and protils deiiveable frorn 
the id..I uppei t iin to find idhur lihutt.ar hanij, who was iheGoomo 
of >hiihdeo ami i f the defendant*, and who, by re«ison of hi* 
living at a great dt* amv, nuidc aver tlie sanie to the cate rif the 
defei dunt* and the afe»ies.od Shuhtleo by wboni the proreed* 
vere remitted to him. 'Die futility tlierislore, ol the deed of gift 


exhibited by the plaintilF* was evident Iroin these t irr umstance*. 

On the 5lh of .*^e|iieniber IS22, the .liidge of the /illah 
Court gave judgment in the I'ose, declaring his npnnoii thil 
it was clearly proved from the books of Oie t ollectoi * office, 
the deed of gift and t.ther papers, and the evidence nf several w it¬ 
nesses adduced by the phiintirt**, that .''Tinhdeo Nuud Gramve 
did educate Ram Sh.inker Glmsal, tlrte father of the pjuinliff*, 
from his infanev; that tljey lived together, and tnal the *aid 
Shuhdeo did u.akc ovet th©*whole of his i ropenv to Ham hhuriker 
in t!ie month Ci(Kartick 1242 D. S. in the presence of Ram Muhun 
Ghose and other resneclable witnesses mentioned in the deed of 
gift, and ihut the said Ram Shunker was possessed of the pro- 
peitv during his lite time, and that after hi* dealh the plaintiffs, 
till the year 12*24 B. S. held it without interruption. He therefore 
decreed that the piaffitiffs should be put into posseMton of the 
property claimed and that the costs should be charged to the 
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dtffendante. The appeUenU, not being Mtiified with tbit decree^ 
Kouvit appealed to the Calcutta Court of Appeal. The Fifth Judge or 
htmt Gho- that Court, on consideration of all the papers of the case, recorded 

Ml lad b4s opinion to the following effect. The respondents claim to 

property left by Shahdeo is founded on the deed of gift dated 
NtiodGn- the 28th Kartick 1212 B. S. executed by Shuhdeo Nund Graoiee 
mwetod in favour of Shunker Ghosal their fether; but there is no depen- 

othcn. dance to be placed upon the said deed, because, in the evidence 

brought by tho respondents to prove it, before the Judge of the 
Zillah. there is much contradiction. Doorga Churn, one of the 
tiibsciibing witnesses to the deed of gift, states that Ram Mohun 
Okose was aU<f one of the witnesses to it, and, indeed, the attesta¬ 
tion of that individnaf appears to the deed; but Ram Mohun does 
not remember Whether he was a witness or not; besides, be does 
not know whether Shuhdeo signed it or not. Ram Mohun Pal 
another witness to the deed, states that he came to live at 
Mungrowl about the end of the year 1213 B. S. ; that after that, 
in the month of Kartick of the year which by the shewing of the 
said witness appears to he 1214 B. S., be signed his name at the 
desire of Rain Mohun Ghose as a witness to the deed ot gift, 
in a place in the said mouxa where several people were assembled, 
but that Shuhdeo said nothing to induce him to become a witness 
to the deed; Dhurut Pal, Kewul Pal and Ram Mohun, have all 
deposed, that the deed was executed in 1212 B. S. and L)ebee 
Churn a witness to the deed and summoned hy both sides has 
deposed, that, he, in the year 1214 or 1215 B. 8., hearing a noi^e 
in the direction of the house of Shuhdeo came out of his own 
bouse and heard from several people who were going and coming 
from thence that (be said Shuhdeo had suddenly become senseless; 
that, at that time, the father of the plaintiffs called to the said 
witness saying that Ram Mohun Ghose was looking for him; 
upon which the said witness went to the house of Shulideo and 
that Ram Mohun Ghose there requested him to become a witness 
to a deed of gift of his property which Shuhdeo had caused to be 
written; that Shuhdeo was at that time senseless, and that 
although the said witness called to him repeatedly, he returned 
Bo answer; that the said witness, at the desire of Ram Mohun 
Ghoee, signed his name as a witness to the deed, and he some 
hours after heard of the death of Shuhdeo. The substance of the 
evidence of Ram Kant is the same as that of the preceding witness. 
’Ilie evidence of the other witnesses is in like manner contradictory. 
Beeidee, it appears from the evidence of the witnesses, that, at 
the death of Hhuhdeo, there was a dispute between the plaintiffs 
and the defeodants concaruiag the burning the body, and the 
performance of his funeral'obseqnies; ^nd that the property of 
the deceased was neither entirely in the possession of the plain¬ 
tiffs nor entirely in that of, the defendants—moreover from an 
inspection of the deed, R appears that there is oo specification of 
the Isode in dispute. It merely specifies lands and other property 
hereditary or a^uirad : under these circumatances it is not clearly 
proved, whether the said dead was executed in 1212 B. S. or at 
the time when Rhuhdeo vaa dying and senseleee. 

The signatures to the deed ere not legiUo and it is written in a 
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manMr •nttrely uaatMl. Undtr tb« fortgoing circnmtUoro* 
the Fifth Judge con«deriitg that there w|« no dependauce to 
placed on the deed of gift on which the claim of the reepondeate' 
re«ted, wai of opinion that the decree of the Zillah Judge ehould 
be reverted with coete, and that if the re«poftdeoU Stouid. lu 
conformity to the order of the Zillah Judge* have entered into 
poeeeesion of the property in dtepute* they ehould be oueted and 
the appellants put into posiesaioo and that tha profile of the eetate 
received by the respondentt during their poeeeeeion ehould be 
refunded to the appeliante. The itenior Judge coinciding in the 
above opinion a decree wae paseed accordingly. 

Kounla Kant Ghoeai and hie brothere beipg dieecfliefied with ihte 
deci 8 i 9 n preeented a petition to the Nudder Dewanny Adawlut for the 
adniiesiou of a special appeal. Tha Second Judge df tha Conrt (C. 
Smith) deemed it neceasary to consult the Hindoo Law officer* of 
the Court previouiiy to patiin^r any order on the epplicetion 
of the petiliooere nnd the following question wee accordingly 
propounded to them. 

Goburdhi'n ^(lnd Gramee died leaving two eone* Nurindra 
Nityunuod N^nd Gramee and Seetaram Nuud Graniea, as hM 
heirs and repreoenWitives. J^urinder Nityanund Nnnd Grainea died 
leaving a son, Gxpedlath, and Seetaram died leaving a sun named 
Shuhdeo and a daughter, whose name ia unknown, as hie heirs 
Oopeenath died leaving three sons, nmnely, Rainhuree Nund 
Gramee, Gourhuree Nund Gramee and Haroo Nund Gramee. 
Hhuhdeu died without issue and hU sister, at her death, left un 
only daughter as her heir. Shuhdeo, subseqiientiy to hio sisters 
death, bestowed a few beegahs of Brumhodir and iJeva//wr land 
{•a his sister's daughter's son (Ramshunker Ghusaul) while his 
sisters daughter was living, and executed a deed of gift for the 
same and put the donee into posseasion of the property, and, three 
years after this, he died. At the time of the gift Gopeenath Nund 
Oramee’s sons, namely, Ramhnree. Gourhuree and Haroo Nund 
Gramee were living and slill are living, but Gopeenatb ie dead. 
A few years after the donor’s death the donee died and his tone 
took possession of the property which had been given. In this 
case, is the deed of gift executed by Nhubdeo, according to the 
law as current in Bengal, complete and binding or otherwise ? If 
it be deemed illegal, on whom will the property given devolve? 

Reply.—Supposing Goburdbun Nnnd Gramee to have died 
leaving two sons Nurindra Nityanund Nund Gramee and Seetaram 
Nund Gramee at his heirs and Nurindra JNityanund to hive died 
leaving a son named Gopeenatb, and Seetaram idso to have dusd 
leaving a son named Shuhdeo and a d Agbler, and ^opaenatb to 
have died leaving three sons, namely. Rmnhuree, Gourhuree and Ha- 
roo. and supposing Shuhdeo, during hie life tm»e, to have given a 
few beegahs of Brumhetur and Datoittir laod to hie eisrers grandson 
(Ram Sfaunker Gfaoeaul) and to have executed a deed of gift for 
the same and put the dnnee into pnteeseion of the property and 
three years afterwards to have died childltts, tsi this case, whether 
the Bntwikotnr iands^were divided or held in joint teiUMiey, the 
gift of his divided share, or in proportion to his share, m^e by 
Shuhdeo, is complete and binding according to the law ae corseat 
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in Bengal, even thoueh Gopeenath’e three eons (Ran.htiree and 
the echere abovenamadi were living at the time ot ttie gHt and riU 
are alive for the act waadone by the true owner who hat an exclu¬ 
sive power over his own wealth. But tbe gift of the Devottur iu»d 
mentioned iu the deed of gift eaonot be considered as cuinpiete 
and binding, Irecause inch land is reserved for tbe service vV tbs 
deity exclusiviy ; but it is usual to confer the management of such 
tiroperty on men, and if it be proved that a landed propiietor, 
having assigned certain lands tn be dedicated to the worship of a 
deity, entriiiited the management of such endowed property or 
the duty of defraying the expenses attendant on the worship of the 
dfity to Nb hdeo nr tp Ids ancestors, and the said Shuhdi>o tra'is- 
ferred his own power of management to Kam Shunker Ghosal, or 
if Shuhdeo himself having dedicated certain land** to defray 
the expenses attendant on the worship of a deity hid given to 
others the power.of management, under either of these two cir- 
rumstancei, the assignment is good and valid according to univer¬ 
sal custom and it should be upheld as compete and binding. 
This opinion is consonant to the D'tyabkagn^ Menu^ the Vyatjaha” 
ratuftua, VynvuhaTamatrika and other authorities as current iu 
Bengal. , 

Authorities. 

\. 'Ihe text of Nareda cited in the Dayabhaga and other law 
tracts. ** Should they give or sell their own shares. th'V do all 
that as they please, fur they are masters of their own wea ih.*' 

2. Menu : A gift or sale, thus made iiv anv oiher tli in the 
true owner, must, by a settled rule, be considered, in jndi<‘iii pro¬ 
ceedings, as not made.'* 

3. I'he text of Nareda laid down in the Vyavaknrntulica and 
Vyavaharamatrikai The e^tab)ished customs are prudomiiiatti, 
for by them is the law ascertained.” 

On a perusal of the above Vyuvutthn. the Second Judge remr* 
ded his opinion that, as it appeared that even supiicHiii,; the 
property to have been undivided, the gift by Shuhdeo of a po(ti <n 
not exceeding his own share was valid and that the aKsigninent 'if 
endowed property was also valid, and as by tbe decree n* tbs 
Provincial Court the pfelitioners were altogether excluded from 
tbe property— and as the question asto whether the pr>perty was 
joint or divided had not been fully enquired into, tbe case of tbe 
petilioneri was one which reanired further investigation and that 
the appeal should be admittea accordingly. The papers of the 
case were next laid before the Fifth .Indite (A lloss) who not 
seeing any sufficient reason under the provisions of clause 
section €, w^gulation 26,^ 1814. for tbe admission of a special 
appeal recorded his opiniob that the ap^iiicution of the t•etitinners 
should he rejected." Oh the 11th (‘f January 1827, the *l'htrd 
.fudge (C. T. .Sealy) recorded hU opinion that although the pun¬ 
dits had declared the gift to t'e valid, whether tire nrcipertv was 
divided or undivided, yet that formed no part of the present 
question, as the Validity of the deed of gift itself had been dis- 
nllowed in Ihe Court below. Concurring t\ierefore with the Fifth 
.ludge as to the insufficiency of the grounds set forth in the peti¬ 
tion it was finally rejected ou the above date. 
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EDWARD BRIGHTMAN (Attorney oSJotcrs BjtfttTYo, 

deceaftftd), ApptilUAt^ 

vtrgus 

CASHINAUTH BUNHOOJEA and RAM DHUN 
Bt'NHOOJEA, (guardians of Amu«da Pta«HAD,a minor 
Son of OiuTacuoavv Bi'Kmoojia, decea«ed),.and Mudiioo 
S ooDUN Sandial» ReipoiidaoU. 

a 

THIS was a suit instituted by the respondents in the Provincial 
Court of Appeal for the dirieion of Calcutta, on the 22d of May 
1819, to recover from Joseph Baretto Uie iwuca 1}f Sooksagur tatr bv 
and seventeen other monzas, aleo the large C^urof Kaleepore, in i^min- 
the perguoua of Okra and other perguunae, ail oPwhich places 
formed a aeinindaree alledged to have been purchaeed by the «ho"i'!^7ai- 
plaiiitiffe, at public auctiou, and of which the yearly produce was •,,t 
estimated at 16,126 Ks. aleo to recover the sum of 8,489 Re. <» 

.1 anas, 1 guoda, minual compensation for the sayer duties of Sook- 

sagur Gunge; also the sum of 32,409 Rs. 15 anas, 17 guodas, u-nuX^at a 

I cowree profits appropriated by the defendant altogether 57,024 fixrj ,{,»,*■ 

Rs. 2 anas. 19 gundas. I cowree. The plaint eet forth that the de> Wd. 

fciidant who had the^emindaree in farm for a certain term of 

years, on the proclamation of sale of the lands in question being thr'i'tHiL- 

made by the board of Revenue, fearing lest the purchaser should ti,n 

either eject him from farming the lands or demand a higher^umma, h 

sent in a petition to the said Board, prayiag that he might b« 

allowed to remain in possession of the lease uf the lands till ^he *rBnt!!i’tr'lus 

expiration of the term at the jumjna he had theretofore paid ; 

which petition being referred to the Governor General in Council, s ctaim m 

was granted on the 9th of May, of the same year (1810). 'J'he 

land was bought at the sale by the plaintifis and Kadlia Aladhub ' 

Bunhooiea. The defendant being present, inserted in the margin thtr utmn 

of the deed of sale, the conditions reganliug himself and his oc> Tlunuff*. 

cupation of the land according to bis leases. In 1224 H. S. the wyc'r 

plaintiffs let the land in question, in farm to Juggut Narain Mook- 

herjea, the lease of the defendant having at that time expired. 

The defendant, however, would not allow the eaid Juggut Narraio whu i, 
to obtain possession of the land, and the plaintiffs unwilling to 
enter into a law suit petitioned the Judge of Zillah Nuddea, on 
the subject and received for answer that if they bad anv claim io 
advance they should proceed at law against the defennant. On aut btiouf/. 
appeal to the Provincial Court of Calcutta this order of the Zillah <<> (h<' 
Judge was reversed and possession was awaAled to tlie plaintiffs, 
bat this order was aRerwards itself reverAd on appitcatjon |o the but tbe*" * 
Judges of the Sudder Dewgnny Adawlut, and the plaintiRe were Provwiwi 
left to a regular euit. The defendant in contradictioa to his for- Coun h«v. 
mer dteieralione bed set uph claim to an lease of the 

land, which he supported by the producUon of a juiwed under the tkttp%nT^ 
sigeeture of the Governor Oeoeral; whereat ibal seamaid, was hed a n^be 
only for mse year and did not contain a word of sifimraree and ^ Mwpea- 
medurreree righta. From the terme of that swumd also it was 
plain that no other sanaiiB eBieted of ameAwrreree nature; 
which the defendant bad allowed twenty eevea yaatt ta alapea» 
voi.. IV. r. p. 
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without any application either to the Board of Revenue or the 
Supreme Government The plaint concluded by atatlog that the 
abovenamed Radha Aladub Bunhoojea had sold his share of the 
property to the plaintiff Mudhoo Soodun Sandial. 

'llie defendant in reply stated, that Sookiagur was not very 
long ago an uninhabited and uncultivated jungle ; that in the year 
IIB4 B. S. Mr. Crofts and others obtained their leases, one of 
5 8UU beegalis of jungle land, at a jumma of 2,801 Rs. from Rajah 
Kisbeu Chunder Kai; another of 3,908 beegahs of jungle, at a 
jumma of l,9.^iK8. and a third of the Chur of Kaleepore, at 
a fixed jumma of 75 Rs. from Seeb Chunder Rai, with the 
suncUon of the Sup;*eiiie Council; and at a great expense pro* 
ceeded to cultivate and improve the land so acquired. This land 
together with' two hundred beegahe, granted by Kishen Chunder 
Hai, on a lukhiraj lease for building houses and making gardens, 
&i:. was sold by Mr. Crufts to the defendant and Mr Farquharsnn, 
for the sum of two lacks of Hs. soon after which the defen¬ 
dant purchased Mr. Farquharson’s share and continued to dis¬ 
charge the rents due from the land amounting to 4,830 Rs. 
liptuthe year 1193 B. S. In the year II74B. S. the land in 
question was attached by Government and apertcanna issued in 
favor of the defendant, by the Governor Gwieral in Cnuncil. 

Hie Collector of Nuddea at that time added 374 Ks to the 
jummn, and fixed it a new at 5,204 Rs. Accordingly the defen¬ 
dant hit two years paid the Jummn, increased as above,and received 
from the Culiector signed receipts for the same and afterwards for 
many years paid the same to Maharajah Eesur Chunder Hai. 
The pUiiitid's also buying the property at auction at first received 
without objection the fixetl runt as above, though afterwards they 
unjustly proceeded agaiu»t the dufendaiit for the purpose of oust¬ 
ing him. The insertion of the words ijarah meeadee could not 
avail against the Siomud of (he Governor Genera) and the plain¬ 
tiffs hud nothing to do with the estate but to receive the fixed rent 
as above. And since the former possessor of the land could claim 
nothing but that fixed rent, the plaintiffs who bought Mie land 
subsequently could not legally claim any rights except such as had 
been allowed to and been possci^sed by the former seroindar, even 
had there been no pfrwann't in existence. When the proclama¬ 
tion of sale was made, the defendant applied to the Board of 
Revenue and it was entirely owing tn accident and inadvertence 
that he omitted in his application to mention the ffcrwamna of the 
Governor General in Council, and the srUlement made by the Col¬ 
lector, while he mentioned the lease for a certain term. There was 
some fime back no Gutfge or Coluh at Sooksagiir till Mr. Crofts 
established them there for the aci^uinn^odation of (he ryots and ob¬ 
tained fur them a cuniiMd from the Supreme Council. This Gunge 
the xemindar hadnotbingto do with. Vhe defendant had afterwards 
laid out t great deal of money in cultivation and in improvement 
of (he said Gunge, and had received the profits arising therefrom. 
In the year 1197 B. S. when the tayer duties were returned, the 
Governor General in Council, in consideration of the expense 
which hud been incurred by the defendant ordered him a com- 
peoMUea of 0,489 Ks* per cnnnm, conferring upon him for that 
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|>iirpo«e. a certain lakhiruj tiukal, iu the ZilUli of Derce. the 
produt'tf i»t‘ which as eompensatiuu, h.id ret't^ariy beeo r^eeired by 
him (tlie dete»daiit), tip to that time, and this part of the pUiutifls 
ciaiiii wa» tnertfure totaUy groundless. A(ronM>^y 

'J'he pl.iitttids rejoined, that the defendant had brought forw-ard 
the pfirwunua of the Governor General lu (^unni, to prove the 
jHiwna to he fixed and had attributed the omission of any luenUon 
ul ti(>« ptrwunnu to accident and inudvertenc'e. Admitting this to NajMberew 
he the case still the defendant had sufiicieiilly provt^d tint the 
jiimma was nut isftmraree when he alluded to the circunisianre 
which occurred in 1194 B- b. the raising of his jumma by the 
Collector. The defendant replied to this by fejieatilhg his former 
statement. 

On i*he 20th May 1823, the Ser-ond and Officiating Judges of (he 
Calcuttii t'oiirl of Appeal passed judginent (u the following eH'ect. 

In the deed of sale executed to the plaiiitiif^ by the Board 
rif Revenue, ai llie time of the purchase of the lauds m ques¬ 
tion, hy auction, there was contiiiied a clause ^eservln^ to 
Baretto possession for the unexpired term of his lease, and hy 
an order of the Governor Oenenil in Council, the said Baietlo 
was declared entitled l<i hold the lands till the exptrniiou of 
the term. From copies of three leases, one signed by Rajah 
KisliBti Churn Hai, and the oilier two hy Seeh ( hundor Uai, 
in favour ot Mr. Crofts granting a lease, the first of Souksagur for 
49 \ears, the other of Kaieekapore, &c. and the whole t’hur of 
Kaleepore, for 33 vears. and from other papers it appeared, ihat 
the defendant purchased the said leases from Mr, < rotu, as also 
two hundred heegahs of lokhiraj land frniirerning whiih nothing 
has been alledged by the plaintifls) to the expiialioo ul the terms 
expressed in the resperiive leases. It was clear trum the wording ol 
the deed of sale and from the order of Chiuiicul, thii (he deleudant 
had no. further legal interest in the land, out the plnnuiri's who 
purc-hasiiig ihc zemindaree bought of course all the right and privi¬ 
leges of the former zemindar, were at liberiy to take possession of 
the property. The ddfendaiit had attempted to prove the tenure to 
be i^timruree hy means of the Governor Gerierars perumnna, 
dated December 30ih 1787. But that pereeonno though it staled 
(li.ii if ihe rents of the land were paid and no oppression exercised 
over the ryots, the land might be continued to the defendant 
yearly, by subsecpient attnuai pcrwann'is, yet was'expressly limited 
m Its own effect to one year; nor was there anv other perwanua or 
tunnud extant by which a mokurreree leaurc could he established. 

'Ihe Governnvent were not competent (es|>eciaiiy when leases 
under the stgnaturea of the Rajah wei% extant and^nne^pired) 
to grant away the lands ^ any person. Ai the time of the 
proclamation of sale, the defendant had petitioned the Government 
to be allowed to remain on the laud till the expiration of his lease, 
which was granted on the report of the Board ol' Revenue, Ihe 
statement of the defendant, tliat it was by accident and inadver¬ 
tence that no mention was made of the pertoaam^ sines insisted 
upon was not to be attended to; for it was plain that the appliot* 
tion was made simply *witfa a view to remain on the prttnistt 
ull the expiration of the lease, nor was it tiU the leese had 
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expired end there eppeered bo other wey of oUtmtn^ the perpetuei 
tense thel the perw^ina wee act trp u evidence of an ti/tmrvree 
ter iire. Af^ein no proof of the tfftmraree teonre van to be found 
in ttie Collectors accounts retative to the land in question, which 
the defendant had brought forward. The order of the Governor 
(leoeral in Council cortaialy bad awardf^ to the defendant 8.489 
Rs. per annum, in compmeaiion for the taper duties and consider* 
ing the expense he had been at on the premises., Qot when the 
lease of the- land expired, the Ounge wluch was part of the 
property fell with that property into the hands of another. On 
the other hand since the Gvnge was founded and improved at the 
expense of Mr C'rofts and others, and the former zemindar had 
no claim to it neither could the plaintids (the present zemindars) 
have any jusl claim to the said compeosatinn but only to posses> 
sioii of the land on which the Oungc stood. On these grounds a 
decree was givqn in favour of the plttintids by awarding them 
possestiioii of all the land in dispute, hut not the compensation 
money included in the suit: further the defendant was ordered Co 
refund to the plaintiffs the profits received from the land from the 
date of the expirnitun of the leases up to the date of the decree 
subtracting any sums already paid hy him as rents to the 
plaiiiiirtt, and as no right appeared in either party to compeiisa* 
tton on account of taper resained, it was provided for in the decree 
that neither the platniiffs nor defendant should be held entitled 
thereto, and that a report on the subject should be made to 
Government. Costs were made payable by the defendant. The 
defendant appealed to the Sudder Dewanny Adawiut, and, dying 
soon after, the appeal was carried on by hie atlorney Edward 
Brightman. An appeal was also preferred by the plaintiffs against 
that part of the decree which deolared them to Imve no title to the 
rompeosation for aayer returned. 

Ihe Second Judge of the Sudder Dewanny Adawiut (C. 
Smith) thought that the following reasons existed against 
affirming the decree of the lower Court. FtriS-^ that the claim 
of the respondents was founded on Uiree Potiahs, one dated 
the 28th of AiarA 1184 B. S. lU a yearly rent of 2,801 Rs. 
the second, dated 9Ui of Chept 1191 B. S. st a rent of 1,954 
Rs. the third dated tome time iu 1191 B. S. ata rent of 75 
Rs. The temporary nature of these Pottabs, was clear from 
Uie increase of rent which took place in 1194 B. S., and from a 
new settlement dated in that year under the signature of the 
Governor General, of the aalhenticity of which there could be no 
douivt. HecdHtllp, the aettlement was made at a time when the se- 
mindaree was held kkak by Government, under the 43d section of 
regulation* 8,1793, by which ragulqtioo. Government had full 
powers with regard to making a settlement thereof, and by the 
eondiuons of the said eettlemeot the grantor and grantee were 
equally bound. TkirtUp^ the zemindar, when he egreed to Ihe 
term* of Govurnment and egoiii became possessed of the zsmin* 
daree, centinuiKi from that time up to the auction, viz. twenty four 
years to receive without demur llie tame rent of5,204 Ht. Fouriklp^ 
the Matement of the respondents that the lent waa increased before 
1104 B» that it bafore the aemindaree waa attached by Oo- 
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▼tmasai wat wholly UDfouaded, for uo docament o&ittod p^r^oH* tMf. 
ifl^ to relate to an iocreaee of rest. And iafdl the dupatet which 
came before the Zillah Court of Nuddea, froB October 1817, Ungaawui 
to the dei'ree of the Proviocial Court to 1833, no mention of euch Avltubf^ 
circumeUDce waa made by the reepondeote nor any document* Jomi^ 
brought forward tending to establub the point Ae for the paper* 
produced by the reepondenit in this Court for that purpoie, they pT - i htTijBi. 
were altogether unworthy of credit. Fifiklp, the eaaNKd of the mTooZ! 
Governor General in Council, dated 1787, wae to ihU effect ** that 
this suneud was granted for one year and that m the event of the 
good behaviour of the grantee iu every reepect, it might be in the 
power of Government hereafter to grant him yearly sunnttdt on 
the ftaine terms ae the preeent,'* of which the meaning evidently 
wav. ** Ae long as you pay the rent and give saiivihction by yoar 
cottduct tbie timaod! will be considered perpetual to you and your 
heirs ” Suthlp, Mr. Joseph Baretto had perfoyined these con¬ 
ditions as he had never acted in any way against the spirit of 
them, and therefore the tuneud was still iu force. S«venfhlp^ 
though tlie 5tii section of regulation 44, 1793, was to this effec t, 
that when land was put up to auction, in caiiee(|ueuce of 
arrears of revenue, the purcheser had the full right to eet aside all 
leases and Pottahs geanted by the former reminder, and t» eae* 
cute new ones, yet this fiower did not extend to SMeurids granted 
by G.iverumeiit while the land was held khas. Eitffithly, in the 
many papers of Mr. Baretto compnsed in the proceedings of ilie 
Provincial Court, he(Mr Baretto) though he had mentioned Pottehi 
for iinitted terms had omitted to speak of the sunnud, dated 1797— 
and it became a question with the opposite p^rty why he had 
omitted this ? Vo this there might be two answers, either that he 
did not think proper to do so, or that it was in fact through ecei- 
dent, but the Court in trying this case were not merely to look at 
what was contained and what was not contained in letters to the 
Hoard of Revenue or eny other place. Their duty wae in search 
for the truth and to that their decree was limited. AfiafA/y, the 
decree of the Provinctil Court, respecting non-compensation is 
wrong. They should not have gone further then ditmiasing 
claim to it. Tenthfp. when the claim oh the respondents to Uie 
land in dispute was made out to be inadmissible, the claim to the 
compensation became inadmissibie likewise. Elttventklp, if the 
claim to the land was to be admitted, still in the opinion of the 
Court, the claim to compensatioii wae groundless, because the 
Gunpe founded by Mr. Crofts bad no existence before the obtain¬ 
ing of the ieasea ifbr the land; nor had the*xeniindar ever received 
any emnlomt'nt from it. He could not therefore claim cympeusation 
fur wn advantage which it pppeared be had never po i s e sa e a ; eince 
the provMions of regulation H, 1793. only applied to euch persons 
as were injured by the rrtumption of soyer duties and sudbred 
lost thereby. Now it wae clear frrmi all the eapers, Ac. liefeve the 
Court, iliac the compensation was given onoer the followtug cir¬ 
cumstances, vix. Mr. Crofts .had founded the Oupgt and receieed 
the sayrr duties from it. Messrs. Baretto and Farquharson hou^t 
the whole property froth Mr. CroRs iarJoding the Guepe with iU 
Appendages, for e ImgeMBi ao lew thao two lacks of ropeoi. To 
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I8fr. Mr. Baretto then was the compensation allowed and it never 
could have been iu i^e conteropiation of Government to continue 
Bngbtmta compensation yearly to any zemindar into whose hands the 
Attorney of lends might fall by the cessation of the lease. Twelfthly, aU 
Joseph though it appeared on inspection of the deed of auction sale, dated 
Ca»bin«iQib January 1814, that the margin contains mention of 

J.unhr)ojes, leases and of a pertoanna from Ouverntiiedt, dated 2ist of 
udotben. March 1785, directing certain mercbauts to pay the sayer duties 
on their goods to Mr. Charles Crofts, and although this had been 
construed by the respondents into a proof of their claim to the 
saper duties, yet the mistaken idea of the respondents was not 
to inHiience the Court to award the money in question. Mr. Baretto 
did not coiidurithe sale, and even if the Board of Revenue or the 
Cttiiertor liad’nietitioned in it any right especially belonging to him 
(the said Mr. Baretto) still that could not legally prejudice him; but 
the deed of sale expressly stated, that the purchaser was the 
purchaser only of the rights of the previous defaulter, i. e. the 
zemindar. If the lease did cease and the interest of Mr. Baretto in 
the land did expire still the zemindar (i. e. the new purchasers) 
c'ouid not claim the sayer duties ; for either the compensatioD would 
continue to be paid by Government to Mr. Baretto or would cease 
altogether and remain in the Company's Treasury. 

On these grounds the Second Judge was of opinion that the 
decree of the lower Court should l>e reversed with costs, and that 
the appellant should retain possession of the lands in dispute pay-* 
tng a yearly rent of .5,201 Rs. 

The case coming next before the Chief and Fourth Judges 
W Leycester and W. Uorio. they expressed their opiniuu to the 
following efiect on the 2.Jd of January 1827. 

'Jhe ground taken by Baretto in appeal is in substance that the 
annnud granted by the Governor lienerai, in the year 1787, super¬ 
seded the former lease and conferred upon him a perpetual tenure 
at a fixed rate of jnmmn as assessed by the Collector. It U ob¬ 
servable that all the original Pottahs (which specify a limited term 
and nothing more) had been contirmed by Government on the 
application of the holders, it is by no means evidetit tliai the 
stntRifd of the OuvernorGeneral gave or meant to give any thing 
like a perpetual tenure at a fixed /nmmn, nor indeed does it appear, 
even bad it been intended, how the Government could assume the 
right of alienating altogether any right appertaining to the land* 
holder. That tlie tenure has all along been viewed by Govern¬ 
ment and by Baretto, since the khas settlement ceased, as limited 
in its nature and to cease at Uie expiration of the 40 years from 
the date of, the firs-t of the three Pottahs, is laferrible from the 
applications of Baretto between the years 1790 and 1810, and the 
orders passed conformably by Government in his favour. 

The only thing which can throw a dlfiieuliy on the question, in 
the opinion of the Court, is the circumstance of the jumma having 
heeo raised by (be Collector during the kha* management iu 1194, 
from 4,830 Rs.‘the sura specified in the Pottahs) to 5,204 Ks. 
simI having been allowed to remain at that rate afterwards by the 
zemindar, end when the kka$ manegement had ceased; yet as it te 
clear that e limited lease wai still looked to uDinterruptedly (,and 



CASES IN THE SUDDER OEWANNY ADAWLUT. M7 

tbe precaution taken by Baratto for the event of an auction tale 
e?(Dce it), there doet not exist any presuinpttve evideain of an T” 
avrreefneQt or undertlanoin^ helvveeii the thiit the leimre ur 

t)ie lent Hhoiiid l>e perpetuated and be co*eK’Steiit witii liie aemu* of 

d tree i<r that the tenure ever changed it« (-)ura«'iei- from a limited 
lease to a permanent one or to a talook or any oth^ r tpeciet of |*^^^**** 
teuitre of more permanent interect. Ihere t» nothing in the plea 
of Ignorance or ern.r on the pirt of Baritlo. Of mIiuI wat he igno* uu 
rai.t^ lhat he had acquired a title a« againal tbe leinindar? 

It does not apfiear Unit under the perwanna he acquired each title. 

And iniiiiedidtely the kha$ mauagemenl ceaeed, the xenniidAr 
iiiijlit, if he chose, have turned out baretto, if tbe laVtur pretended 
to Ih! any thing more than farmer, and declined holding ae aurh. 

And afterward* again, if the farmer, pretiuiiung on*lhe alteration 
ot lent t^which seems to have g ’lie on au6 $ilentio of both parties) 
had openly set up us a mokarrerctHar, the semindqr would probably 
ha\e resisted any such clatin. But a* Barett ) all along admitted 
he was a iarmer for a specified term, the Zemindar cannot be 
presunied to have viewed him as any thing else. And the semiu* 
dar too. under any other view, might with equal justice plead 
e> ror on his own part, and assert his never having contemplated 
that ihese lands stiouM be Iteld for ever at a rate of rent nut Hqnal 
to a third of their produce. 

*rhe small increase of rent, which forms the only point resemhiiiig 
a ditticulty may be referred to mutual acquiescence. Considering 
the profits uhich must have arisen from the farm of this estate, 

It was of no consequence at all as to amount. Whether or not 
It might be rei luimed as erroneously paid, it is not nccessaiy now 
tn give an opinion. 

I he main omission of Barelto seems to have been a neglect to 
stipniate in time with the lernindar (who, some years before the 
lease was out, might probably have agreed to it) for continuance 
as a tenant at the ordinary rates of tbe pertfuntta. 

On the whole, as Baretto, if he arquned any thing beyond the 
farm, must have acquired it either by trrani from Oovemment, or 
by agreement express or implied of the semmdar ; and as it appears 
he did neither: the decree on this pari of Ahe questioo should be 
affirmed- 

Under this view of the case the Judges aforesaid affirmed so 
much of the decree of the Court below as related to possession of 
the lands and so much of it as dismissed the claim to compensation, 
but no more. 

With respect to the appeal preferred relative to the compensation 
for soyer on account of the BooksaguitGunge. the ^bovpnanied 
Judges exprewed themselves to the follosving ','ff'ect ** 1'he plain* 
tiffs (the present xemindars) are clearly not •entitled to sayer. 

'1 he Girnye may be consid^ed as a tree planted by the farmer 
(Crofts) and nourished by his care and industry and not by any 
act of the zemindar who has no title to compensation, bat may 
make what he mn of the ground rents, 'fbe peint before the 
Provincial Court however was simply whether or no the pleintiffii 
were entitled to compenlation and ihev bad no right togo' fafther*’’ 

The appeal was therefore dtsmueed with coita. 
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SHEIKH BURKUT ALl and SHEOPEASHAD, Appallantt, 

«ar»MS 

SHEIKH KHODA BUKsH, KADIR BUK8H. SHEIKH 
ALl BUK8H, and MU8SUMMAUT KHBIHUN. 

MUSSUMMAUT BECHUN. and MUSSHMMAUT 
BOOLUNf Respondents. 

THIS suit was instituted by Messummaut Fuseeha, the mother 
of the reapoodentSf on the 13th of Apnl 1819, in the Patna City 
Court, agatnet Gumbheer Singh, (father of 8heo Pershad) and 
Sheikh Burkttt Ali, Perehad, Ramdial, Seetaram, and Bhoeanee 
Pecihad, to recover poesesston of about 139 beegaha and 12 
biewahe of laud, situated in motiaa Imadpoor Serandee, a nizamut 
village ia the perguaaa of Phoolwaree. The suit wae laid at 
600 Rsr three timet the annual produce. It was set for^ in 
the plaint, that Moohoinmud Wales, the father of the plaintiiT, 
at hie death, left MussuinrBaut Saliha (his widow) and the plain* 
tiff (his daughter), heirs of oneself of his Aft/Aeeuf or hereditary 
estate, and the whole of the mokurreree ittimraree (or perpetual 
tenure with a fixed rent) tneusa of Imadpoor Sarandee, a nuamuf 
village, acquired by himself. I'be motlier of the plaintiff, in con¬ 
sequence of being a recluse or Purda nithetu, in 1172, F. S. 
appointed Sheikh Zein-ool Abideen, and aAer him. in the year 
1181 F. S-, Syud Wulee Auium, to manage the property, and this 
peraon paid to the then existing Government the revenue of the 
momta, and to the mother of the plaintiff the profits, after deduct¬ 
ing his own expenses. The said Syud died in 1201 F S. and 
after that Mussummant Joohin, his daughter, and Gholam Kadir 
Buksb. her husband, ceased to pay the profits of the mouza. 
Amordingly the mother of the plaintiff brought an action against 
them in the City Court of Patna, claiming one-half of the heredi¬ 
tary estate, and the mokurreree moMza above alluded to, and, 
although the defandante averred in reply to this claim, that the 
seminoar leld the said fnoaxa to Sheikh Zein-ovl Abideen and that 
the latter sold it to Radhakaunt and Radhakaunt to Syud Wulee 
Anlum, from whom th^^y derived, yet, ae they could not tubstan- 
tiate this plea, a decree wae passed iu favour of the plaintiff, 
which wae confirmed in the Provincial Court, on appeal made by 
the defendants. ’The plaint went on further to sate, that the 
plaintiff, aAer the death of her mother in the month of CAeyf, 
1220 F. 8. obtained (>o8Ses*ion of one-half of the hereditary 
aetaste, and the moku^trez izhmrorze moMfr, as decreed by the 
two Courto. but that the defendante were still in poraession of the 
land BOW claimed, and would not g^e it up to tha plaintiff, 
whonfort this present acttoobnd been brought—at this siege of 
ibo proceedings the plaintiff died, ahd Sheikh Khnda Buksh. 
Sheikh Kadir Bukeh, and Sheikh Ali Buksh, her sons, and Mo«- 
eumafiMrt Kheirun, Bediun, and Booluo, her dmghters became 
her lognl ham and repreeentativee. The dtfeKdimiB (except 
Bhowanoa ^er^had who did iMrt atteud) maiatained in answer that 
so BMch tint iMid elapaad piavieot te tha Tastitotioa of this salt 
tl^t Hie togawanea of -it waa horrtd by tha ralaa' of iiaiuitoo for 
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ik$ bMring »h'iU *md furtliM m^ntd tbu %k» Und in di*put« 
««• MMipt ifftuB GovnnMMmBninuuQ, andAlMt Um wIhiNi ««• 
ditidnd 10(0 thrto sbarett iwo uf wfaich bolougod to MnMuouDOut 
GuBMlian. Um nothor of Faktor CUuimI. ai^ ono to Gvabboor 
Singh tbo drat dofoiKUut, having baoo irantiortiMi lo tbow tor a 
contideraiian by Zaya-ooi Abidavo. Mutaummavt Ounoaboogava 
a lbd«e itt par^tuity of bar t«u abaraa, fcun the year 1^217, to the 
6rtt defeodaot at a daed ^umiaa uf 60 He. per anaam, and the 
firet defendant* again* granted (be three ebaree frum 1231 P. S. 
to Sbeikb burkut Ali ibe other dafeudaut at a heed aaneof t^mma 
of )6o Ke.-^ueikk burkut AU (Uie dafendaot* cootinuad) hae 
etill pueeateiua of tbe tame, aud pays tbe jumna loXhn first d<- 
fondaui. and Uia Uttar pays out of it 6U Us. yaariy to Musaun- 
meet Paran the granddaughter of Gunashoo. (deceased), for her 
tero shares. Ihese statemauts may be proved by rsfarsnce to 
three decrees of the Ziiiah Court beeriug date^ the 13th of 
Jeuiiary IBOfi, 29thof Juu# ld09» 28ih of November l6t6. aod 
other d<K;unieuts. The other dereitdaota. Pershad Jianulial and 
beetaraiu have no ooniieaiou with ibe land la diepute. 

The cause caiue to a bearing on tbe |8th of May 1820, before 
the Judge of the City Court, who recorded his ju<%meut lo the. 
following eflect. ** SiuceMt is evident, from the defeudapi's state- 
nients, that the Und in dispoie is situated within the t>ouadanes 
<■1 the Mouxa of Imadpoor Saraudee, and ii is clear, that tbe 
said moutu is the miikeeut or hereditary estate of the pUintifi'; 
»s ihe deieiidanis have brought forward no sanaad or other docu- 
ineni to prove the exemption of any part of it from the payment 
itf revenue, and the rules of regulation 19. 1793, do not recog« 
nize the validity of such rent free tenures, the decrees of Court 
presented by the deiendants, which ere brought forward to prove 
their possession of the land in dispute, cannot in any way sub* 
stantiale their right lo the hereditary esiatey and ae any such 
alienation from (he rent roll would be illegal, the Court art of 
opinion, that the plamtilTs. to whom Uie said metiea belongs, 
and with whose enctstors the eettlement of the whole of tbt 
lands was made, are clearly entitled to obuin judguieot.” A decree 
was therelbre paaeed in favour of tbe piain|i|| a^hdging him |he 
pttseeseion uf 139 betgeht, 12 biewabe of Und, situated within 
the boundaiies of the moefo of Imadpoor Sarendee, ae claimed 
by her—defendgnte to pay costs. * 

The defendanU being diseattefied with this decision appealed to 
the Provincial Courts—Ouinbheer Sing (one of thedetendaDtsjdied 
in this intervAl, and Sheo Pershad, hie #od, setceeded him •• hie 
legal heir, and repfpsentative. Ihsieepowdeiits, thupgh netice prae 
duly served upon tbM,did ootgttead and thecpuie waabroughil^- 
fore the Ufiicialiog Judge of the Proviacsal (^eri, on tbo Ssih of 
June 1822, wbee it appearing to him, that ae there oo seawed 
forthconiHg in the ceee aod as the iJledged traoefe^)^ ^yii-oo| 
Abideep WM after the Compeay'e acceseioo to the .powgm^ wh** 
ho could have pe pMaer to elioMpto land ae a repk-fm^.Uovm* 
decree of the Zdlah Couit pee correcAood pfpper ap4 4 
ecoBtdMgty with oeea pafohlf by the appfiUimte* 

Ail and Shoe penhad UUg4UeeM«4 with 

eo^. IV. r f 
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CA5ES IN THE SITDDER DBWANNY ADAWLOT. 


i8t7. B petition for • tpeclal appeal to the Covrt of Stidder Dewaoay 
•f- Adewlut, which wa^ admitted for the reaeone eel forth lathe pro* 
Slivikb ceedinfa, dated the 16th of June, 2d of July 1823, and 28th of 
Burkut AU December, of tite same year. The case came on before the Chiei 
and Fourth Judges of the Sudder Dewanny Adawlwt(W. Leycester 
Uorin), aad on the 6th of February 1827, they passed 
KhocU judgment to the following effect. ** The chief objections of the 
BuksbtKa- appellants are ffrst—that this was not a suit for resumption of land 
udoUm possession, and, secondly, that the defendants having been 

* * very long possessed of the lends, the action la barred by lapse of 

time under regulation 3, 1793, and regulation 2,1606. 

But if a man w^ille In charge of lands on the part of another, 
fraudulently alien part of them, and pretend that they are rent 
free, the suit to recover them becomes a que&tion of meum and 
tvum, n't of resumption on non-resumption,—-and ift^e lands now 
claimed form a pari of the nixamut lands, which they are pre¬ 
sumed to do, they should have passed to the claimant under the 
decree of the Patna City Court, dated in I8u8. The claim for 
possession Is good and not barred by time and the decree of the 
Cotirts below should be left untouched'—and it ^hould be remarked 
that these are not lands alienated by.a grant valid or invalid, as no 
grant at ail is alledged.** * • 

The decrees of the Courts below were accordingly affirmed with 
coste. 


iser. MUSSUMMAUT KHANUM JAN (on her own account and on 
77 - T bebalfof her minor sou Moohummvd Hoosam Khar), Appellant, 

MV5;8UMMAUT JAN BEEBEE and SHEIKH KUMMOO 
and KUHllM AU Sons and BUSEERUN, WUJEEHUN and 
M18RUN, Daughters of MUSSUMMAUT MUNEEFAH, 

deceased. Respondents. 

Acronling THIS suit was instituted by Jan Beebee and Mussummaut 
toths Moo- MuDOefah, at Paupers in the Patna Provincial Court, on the 30th 
of April 18M, against Fytkban and Kadirbuksh Khan, for pos- 
session of one-half of mowsA Nyace and thirty-one other villages 
ubiepio- in pergnnna Bal, drot Sllahe Sarun and Sircar Cbumparun, 
1’*'*^^^** laying their action at Re. 13,626 annual produce, and to recover 
’ tha sum of Re. 60,050, being eelimated at a moiety of the mesne 
«Mntial wofits derived therefrom from 1211 to 1220 F- S. iuclusive—total 
mor to Rs. 63.577. 

Dbc^^V ^aint set forth' that Maeeummaut Nooroo, died in thu end 

rciMiw’ ^ po***tMA of the above villages and of houses, jewels, 

foundod oo nd other personal property, leaving her two daughters (the plain* 
■n iava- BA) and OM M>n Fydahao, her heirs; and that at the dafeodants 
lid died of. img tokett edvantagt of their helpitttnest and aooluaion and had 
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tcued ibe wUld of lh« pUintiflt, lliej po»t)ioniiig tb«ir cUim 
to a part of ibe peraooti pro(>erty, buw auetkat by Uw Mtitlad. to 
recuver two^fourtha of tha mhola of tha laodad eaUU obich 
baiotigad lo thair moihar. 

1 be defeitdaiiU ia raply daoied the platnuflfa clatni and »taU;d. 
Uiat Muaeunimaut Nooroohad iutba year Til4 A. H. (corrtrpuiid- 
iu^ with 1207 F. S.) voiuntaiiiy made a gift of ail the b>*uaa«. 
jt'weU, and furniture, Ac. lo her poaae^eiun equally to her e«>u (the 
defendaot Fyakhaii)and her graodaon, (the defendai t Kadir Uuk»h 
Khan) had executed a TumUtknama or deed of gift to them 
aVibenticated by the aigoature of the iiegieter of Ziiiaii ^aruo. 
the seal of the perguuiia Caxee and the atiestat(uitt*bf the plain- 
(ilf« and other reepectable persone. hud divided and put them 
respectively in poeseiiitun of the aaid pruperty during her own life 
time, and duly continued, in the Cuilectur of Sarnu'a olHce, then 
iminee which the had already in 1200 F- S. regielqied in the place 
of Iruambukab, her eldcHt son ; at the tame time iniiructtng them 
to pay to each of the plaintiH* the eiim of Ks. 1000 each. 'I he 
plaiutiR* accordingly <*n reteiving the above auine exeented a dead, 
dated the I7lh of Ruhee’OO’iiauce 1208 F. S. (17th rieptendier 
1800), authenticated by ihe eignature of the i<egi»Ur. the eeal of 
(heC^zeeand the ateesiatnm of witiietiee, acknowiedging the 
receipt of K». 1000 each, and ilie validity of tlie Tuml^knnma and 
foreg-'ing ail furiher chiime- An it wae clear from the deed 
exci uted bv the plamtiffe (h;it they hid no claim, the aeiignment 
by the proprietor of ihe propeily, while alive, clearly removed the 
pu&iiiiiilitv of her having left any entate on her death and conae- 
quentiy the claim preferred hy the plaintiBe under the idea that 
Ihe deceaKcd hud left an estate and that they w«re legally entitled 
to a {Kirtion of it was tinlobiided and ibusory. In roiiNequence, 
moreover, of the lapse of (aeive years the pfesenl suit wn^* inad¬ 
missible under the provisions of serrtiun 3. regiilatton 2. I8U.5 >-Miid 
as the 4 >iaintit!'M had admitted the right of the defendant Fyzkbaii 
to a moiety of the villages in dispute attd he was only in p«isses»ion 
of such moiety, ibe present suit must have been preferred against 
him solely from vexatious motives. 

1 he case being brought before the First Judge of the Pr(»vinciul 
Court, on the 13th of January 1819. the fullowing question wu« 
prupaunded for the opintou of Mouhuumud Juniai Ali. the Cruee 
oi the Court * 

Mussuinmaut Nooroo executes a deed of gift of all her real ai-d 
personal property in favour of Fyskhati and Kadirbuksh Khan, and 
empowers them to divide it—and a divieion accordingly takes plai e, 
two or three months after, between Fyxkhen end Kadirbuksh Klian. 
Is such division legal ? or t% it essential to the validity of t^e deed 
of gift that the division ahould have iakess place eimuitaneottsty 
with (he transfer ^ * 

I'he fnllowing opinion was suhiiiitted in reply on the I8lh of the 
same mouth. According to law, divuible property muet either be 
divided at the time when a g|ft thereof is nede to^two persons, or 
the donor Bust, immediately efier the gift has bean made and 
before the property hat been aciually BMe over, divide and pff* 
uot it to the do&m, io order that the objecUoa of 
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CASfeS 1W THE Strti&Efc Al>A#Let, 

avoided Bttd full and leixiA oVcid^Bd; la esMti- 

tiai to thfe validity of(<c ^ft. Unddr tAeie t^cUttiktaricei (Ita pria- 
aeiit transartion }A invalid, inMmnc^h a» tha ‘property was 
divided between Fyskhaii and Kadirbukkli tOiab, two or three 
mnntlia after the ei^ation of the dead df gift %Hh the pamiitsion 
of the donor Mussomdiatit Nooroo. To render il valid it was 
eiiaeiitial th^t tbe delivery and the divtsidn sbbuld have been 
ainiuUaneoua. 

1he law officer of the Ziltah Court of Bhahttbad, havi^ been 
C(m«ulted as to this question, maintained that thb proceeding was 
valid and that tbe aothority for making the divisioti granted by the 
Widow was suffitneni to legaliae the gift, altbotf^i such divisiob 
took place two or three months after the tratMfftr abd rtas carried 
into effect by' the donees. 

Stihsequeiilly, in conformity to the order contained in the Courts 
proceedings of. the Idch July 1819, Movhvee Abbas Ali the 
Mooflee of the Court submitted the following fvtwa in reply to 
the above interfogatories on the 2d of August 1819. 

The undefined gift of divisible property is Hiegal, and. after a 
gift of this general nature, if the donor personally divide and 
make over the property, and the donee come into possession thereof, 
vavpectively, such a transaction is clearly huautl^riaed. 

Authorities.and other works “possesuon completes 
gift and mast be definite.” 

if the donor divides and delivers over the given property to tbe 
donees, such transfer is legal.” ** It therefbre follows that posses¬ 
sion of undivided property does not cOnsthuta tbe donee proprietor 
thereof.” 

Commentary on the Buhri Hafik. 

Again—If a person give half a house to another, but does not 
deliver It over into his possession; and subsequently give him the 
other half, making over the i^oie dwelling to him—such gift is 
legal.” 

Again-^** If a person give half a house to another and make 
over possession to him—and subsequently give him the other 
half—both acts are void.” It is therefore clear that possession of 
•n indefttiite share nullifies a gift; for the disputes arising from 
indefinite gift end possession are interminable, extend beyond the 
gift Itself, and are the mentis of invalidating it. It would appear 
from the interrogatories of the Court that Museninmant Nooroo 
made an indefinite gift of her property to Fyskhan and Kadir- 
hnksh Khan, and granted them permission to divide it, that the 
dotievs were seised of the said property indefinitely, and after two 
or three months divided it between themeelves. Bueh gift and 
eeisin being indefinite atwl tending lo<disputes is invalid: end as 
the authorities adduced ahbve do not admit that permission grant¬ 
ed by the donor to tbe dooees to divide tlie property is sufficieut to 
legaiise an indefinim gift and as the kind, of gift to whirh the 
sjiiMtion ^ the Court fafsrs it certainly included under the head 
of indefinite gifci winch are thereby declared illegal, it cannot 
lastly he maintained that the gift is legal, ae, by lint unaothorised 
opinion, the heirs would he deprived of ftieir rights which are su 
«ieaeiy4efi&ed by the hws. 
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Oft t)M KMi ftf IM!, tiMlftHowiftir tNf* ••pif* 

rai«l7 pre^Ddftd to Momhtftt MoolHMaiM Juioftl Ati, Cme ^ 
ftod AbhM All. M0ofH9 of Conn. SwTSi* 

The pUintifli, MusMIMMiiI Jan Beebaa asA Mantafah, Aorift^ bmi jna. 
the life ciiM of their mothtr, eteente a dead te favour of two «. Mumua* 
other hairt, rawoeociiif ibatr right of iahariiattca to thalt mother'* 2l?bM*iad 
praperCj. They each reraivad one thouMod Re. from the pareoti 
in whoia favour they eaecoled the deed, and for a partod of 
nearly twelve yeare after their tnother'e death, they advanced no 
clatm hot ultifloately aued for their legal eharea of the property 
left b? their mother. Ao alledged deed of gift by the mother to 
the persons in whi te favour tha renaiiciatiori^wae iflade ii proved 
rin investigation to tie void. Under theta circuoistanres, will the 
detsd of renunciation eieroted by the womeo be any bar to their 
present claim ? 

The following was the reply of Afottlnrav Jumaj tii. 

If, on examination, the original deed of gift executed by 
Mii !iummaut Noorno in favour of the defondanta and alluded to 


in the deed of renunciation proven void, the latter must likewise 
be c onsidered null and void ; inaeoioch as the reounriation of the 
rUitii to a daughter's share originaied in the deed of gift therein 
alitided to. Under thoee circamstaoces therefore the (act of Jen 
tee‘>ee and Mussiimmaut Muneefeh having, during their mother*! 
Me time, executed a deed of renunciation, and. for nearly twelve 
\e.trs after her death, failed to amert their claims, ran ie no way 
nuilifv their title to tlie portion allowed them by the law. 

The following reply wae eubmitted hj Mooftee Abbas Ali. 

** Keiiunciation implies tbe yielding up a ri^ht already vested, 
or the ceasing or desisting from prosecuting a claim maiotainahle 
against anothsr. It is evident that, during tbe life time of (he 
mother, the daughters have no right of inhertiance aod their 
cl.iim on that account is not maintainable against any person 
during her life lime. It follows therefore that this renuacialiou 
during (he mother's life time of the daughter’s shares is oeU and 
v> id, it being in point of fact giving up that which had no exis- 
fence Such act catmot cooeequently invalidate the right of 
inheritance supervenient on (he mother’s death Or be any bar to 
their claim of tbe estate left by her. Tbe omission to advance 
a claim for nearly twelve years is no legal bar to the ultimate ad- 
mission of such claim. * 


Messummeut Muneefah, one of the plalotiffs. was soerveded ou 
her death by her sons Sheikh Knoimoo and Sheikh Ruhoin Ali 
and her daughters, Buseerun VVujeebuo aod*Mterun. 

Mttssummaut Kbanum Jan on her owa behalf aad fin pccount 
of her minor eon Moohumniod Heoseln* Khan, became tbe repre¬ 
sentative of the defendaDt Kadir Buksh Khan on hit demise. 

On tbe 5ib of December 1821, the First Judge of the Provincial 
Court observed, that the execution of the deed of gift in favour 
of the defendant by Muetummaat Nooroo and of the deed of 
rennneiatioa by Mnsswmiiiaaf Mneeefah and Jaa J^ebae, as mail 
as their receipu for Rs. 1000 each, had bean proved: hat that 
it spi>eared from th< aoswtn of the Cbaee and JifeoyW af 
the Court, that the deed of gift, having baeniadeftpita, teat i ar t ltl, 
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i 0 tr. the pennisiioo granted by Mueiommaut Nooroo to the defsodantt 
_ Fyakhao»aod Radir^Dukth Khan lo divide the pro|>erty being 

mau? Mia' in*ufficiei)t to legalize it—and that the deed of gift and the re* 
num Jaa, nuoriatioo of bit right by an heir previous to the death of the 
f'.MoMam' periou from whom be inherits being void, the deed renunciation 

Mussummaut Muneefab and Jan Beebee were likewise 

othon. ’ invalid. 

With, respect to the metne profits, however, of the village in 
dispute the Judge observed that the amount of them had not been 
exactly proved. He therefore passed a decree ordering th^ est.itd 
of the Ute Mussummaut Nooroo to be divided into tour p.irt« a d 
the plaiiitifls<o be put in possession and registered as proprielurs 
of one moiety of thd villages in disfiute and directing that m the 
event of the defendauts having, »ubse 4 ueitt to the itotituiion of 
the present suir, mortgaged or conditionally so d uny of the aiiove 
villages and yielded upixissession, the phiiutifis sh->uld receive ooe- 
half of the monies advanced on such mortgage or condnional sale— 
the Court would not entertain the plaintifi's eiaim to Ks. 50,06U, as 
the mesne profits of the village from 1‘211 to 1320 F. but they 
were declared to be at liberty, aRer having obtai>>ecl p’)6>essir>ii of 
the viliag« s claimed, to sue the defendants denovo fui toe amount. 
As the defendants had not slated lUe'aino<Liit of tlie profits of the 
above lands, they were made liable fur all costs. 

Mussutumtiut Klianum Jan appealed to the Court of Sudder 
Dewanny Adawliu, on her own account and on behrilf of her 
minor son Moohiinimud Hosein Khan for Rh 12.479, three times 
the malgoozaree of the villages in dispute. - With the exception of 
Ruhm Ail who had died, all the other respondents aj^peaied to 
answer the appeal. 

The case originally came before the Chief and Fourth Jndgf>s 
(W. l.evcester and W. Uortn), on the 16th, 22d, 23d. and '27ih of 
January 1827, when ail the papers having been n ad, it was onr>.« 
sidered expedient, before passing any final judgment, to lay 
before the law officers of this Court with the exception of Mooftee 
Abuas All who was formerly Moojtet of the Court of Appf'al. the 
deed of gift and renuucistiou, together with the interrogntones 
propounded to and the,repties submitted by the Oizee and MoofUe 
of the Provincial Court, reUtoe thereto fur their opinion, whether 
or not the above replies were consonant to the provisions of the 
Moohnmmudan hiw. 

1 he law officers of the Sudder Dewannv Adawlut having declared 
in favour of the accnrecy of the opinions delivered in the Provincial 
Court, the case was ngain brought before the same Judges, on the 
13th of February, who goneiderad it unnecessary to propound any 
furtbef questions to iheir.^ law officers^ being of opinion that the 
villages in dispute were the estate left by Mussummaut Nooroo 
and that she was always in posse»siui. thereof, a fart which, the 
Court conceived, woultl be t'ill more favourable to the claim and 
i^aintt the case of the appellant. Moreover the respondeuts in 
tbeir *epiy to the grounds of appeal still persisted that they never 
In reality received the eem of 1000, specified in the dved, and 
the Court considered that tlie recaipi of the money bad nut been 
eattefactorily proved, evea allowing the ezecutioo of the iustrumeuv 
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On this ground iho Court retiitod t cUioi preforred by th« tp- >Mf* 
peliiint that those two eumt of 1000 R», esci, should V>e«Tefeiided 
by the respfindents. Whether the women receited those s«tm« a)uMtu»- 
to defray the expenses of their support was another quettinn which •*e* hlia- 
the t ouri did not think proper to go into, there being »tiil no open ""SaaMM' 
account between the parties under the decree of the Provioctol hmui Jaa 
Court. befhw.Jttut 

a decree was accordingly passed affirming the deeisioa ofthe^*^^*^* 
Provincial Court and dismissing the appeal with costs. 


KULIAN CHOWOHREE, Appellnut. 
v«rgut 

RAJA IKBAL ALl, Kespondeot. 

THIS suit was originally brought by Ounga Rain Cho«dtiref» H#ld that. 
*n fortnH poaperif, against itaja Kadir Mi. in tbs Zillali Couit of*"'^**^'** 
lilt lugu'pore. uu the '<24lli of June 1814. to fecuver the sum uf 
1.300 Kb. being the amount of CAotvdArttee. diokuddimtt and « rlum fur 
Chmitiudaiee dues from the pergunna of Jehangeerabad from the Mohnidmef, 
bepiuitug of the year 1*218. till l‘2’2l F. S. 

ibe plan.I set foith, that the proprietary or zemindaree right to 
the said pergiii^oa belonged to Fuzl Ah. Anud t hutid. Balik Ram «.,|] tiii 
and liiinseeiJhur zeniindarH; that on the death of Balik Ram ufid atsainst any 
Bunseedbiir. he (the pl-iinltti') inherited their shares and obtained *«nundar. 
the ihowdkratt and Makuddirntt does and < lher zemindaree 
rights: that he total amount of the dues on the said perguniis 
from the i>egii>oing of the year 1*218 till 1221 F. S. was 2.000 Rs. 
and after deducting the sum of i.JOO Rs. as the.share of Anund 
Chui.d and the others, the remainder wlych is the sum claimed, 
was due to the plaintiri ; that tliese dues were paid to the pUinttd' 
ull the year 1*217 F. S. by the defendant, (the zemindar of the 
mehaii of Khurngpore’, with whoin a settlement fur the said per> 
gnnna had l»een concluded, but that kioca the year 1218 F. h. 'he 
payment of ibuse du^s hud been discontinued. 

Raja Kadir Ali alledged in defence, that,She pergunna orJehan* 
geerabad, t»sside ail the mcK^h of Kburggpore was his hereditary 
zemindaree; that his am esters were possessed of it tn iTiriue of 
grants by former UovernmeDts; that on the d^aih of bis grandfa* 
ther and fuiber, those grastU were confirmed in his (tersoo in the 
year 1198. by the Governor General in Council, aud that from that 
time till the present, both before the decenniai seitlement and after 
its conclusion, the management of ths said estate had been coa- 
ducted by him. And that as be could not collect the reveiuie of 
all the mtkalt bimsslf.^s fas his ancestors did befors) af^ieled 
CAowdAress and Mokmddm$ aa his gomatktat, wboM long m ibej 
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iMiaw«d M liift ttwiM, vfe«f«4t tb« #ad 9 I j«u» toch- 
•iBouDt feM M hiLtliOBgfat |ttQ|Mr tQ fii; that Balik E&in and 
BuDiaedbur wart appowtad by hioa ud remaioad in bit Mmca 
itU tbair dtath» alwaya rtcatviag auab fata aa ba thooffbt lit to 
aibw; that od thaW daath othar panona wart appoiotad to tbair 
oftca. who ara at praaaot in tha raceipt of tba iSaad duaa; that tha 
plaintiff is oaithar tba hair of Baitk Ram our of Buotaedhur, not 
can the offiea of a aeraant ba ciaimad as haraditary. Tba gomatk- 
tas of parguoaa Lahbanpora, oaot^r naha/ of the sama aitata 
conaiderad tkamaaWas, aimUarlj to tha platuliff, iuvaalad with 
propriatary right, and tharauMo inatitutea a suit to recovar tha 
Chowdhraett ^okuddimee aad other propriatary dues, whan, ou a 
production of the grant of tha Suprama Council, and the other 
evidence brought forward by the mfendanC, their suit wae dis> 
ntitsed. Besidet, if tba plaintiff had any proprietary right to tha 
pargunnaof Jabangaarabad, he would have objactad to the coii> 
hrniatiun of tba grant to tba defendant at tha tiiua of its being 
made; and had Balik Ram and Bunaaadbur bean the proprietora 
of the land, they would have sued aa proprietora, in the former 
boundary dieputa and whan thay did not recatva the Mokuddimtt 
dues from Omrao Singh, thay would haea inetituted a auit 
against him as farmer of the aaid pel-gonea, instead of laaving 
this task to him (tba dafsodant) and lastly, if tha defendant was 
not the proprietor, tha Collector would not have paid him the 
amount of the purchaae money of 6,000 baegahs bought by hiui 
for invalid lapoya. 

On the death of the said Ounga Ram, his brother Kulian 
carried on tbit suit. Ihs claim was dismissed by the Judge of 
the Ziilah Court, on the 7lh of July 1818, 00 the following 
grounde. In both the mnnudi produced by the defendant, tha 
whole of tha mekah of Khumgpora and the pargunna of Jahan- 
gaerabad are entered aa hie tamindaraa. Agreeably to those 
itfftnads tha defendant ia in posseaaion of tha msAa/s aa samindar, 
in tha aama manner aa hia ancestors were before liim and butb 
before Jind tinea tha perpetual aatllaroani bae regularly coniinuad 
to pay tha ravaDna due to Government. In tha Mskn/r of the 
dafanoaol*e eemindaraajt is customary for him to appoint Ckom- 
dhre 0 t and Mokuddimt fur tha purpose of euparintanding tha 
cultivation of tha land as his gommihtas and diay receive wage# 
from him for thaif servicaa every year according to tbs pleasure 
of tha defendant, and thia is evident from the decraca exhibited 
by the defendant. As to the decrees aahiUtad by the plaintiff they 
seem to be in effect eimdar to the one concerning the M^kuddimee 
right wf Lukhnnpora. Of this the Court haa no doubt, and if 
them was a doubt it could not oparats (o dafsat the lAhar avidaoca 
of tha defendant. If UiaplaiatUI was, in his own right, the aemindar 
of tha pargunna ha would have brought forward aoma grants or 
tide diMa worthy of being attandad to, and would, uaiim^y, when 
the grnnto ware confirmed ia tha name of the dafaudant, have 
pretested ngaiiift ibain. Tba dead of ania of tha land for invalid 
aotdtara, was aignad by iba defendant, and whan brought to the 
Collector under hie oigtuiture wne epprovad of, and the amount 
paid ee him. It is etidiwi, nko, fresn the decree pfodnead by tho 
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gefendant rkat h« obuinad a deciaton in h» fator ia a tuit whiHi 
h» brought agaiuat Onoruo. Singh, the t'amitf, for the racotary of , 

the zemiudarae duet of the »aid pergtuina ifom the begiinniiig of 
the year 1211, to .the end of .1215 i'\ S. and iltat the coat* of auil i. Il^t 
tn the boundary ditpiitae in the neighlKMirhuod of that place hatre liM AU* . 
froiii lima immemorial been paid by tba defendant aad haya oattr 
boen demanded from the ptaintifT. Bunaeadhnr and the other*, 
rereiTed the pay for their teryica to long at they ware the 
€fomu%ktat of the zemitidar of the perguone; but any pertnn 
appointed by the defandant to that aituatioo rareivet einiiiar com- 
f»an>iation and the plaintid hat no exclutive claim to it. 

Kuiian Chowdhrae appealed aiaiost this d^eoiaioif to the Pro- 
vMii'iai Court at Moorthedabad. and Kaja Kadir Ali haying died in 
thu interval, the tiiit wet defandad by hit ton Haja Iklial Ati. 

'i he case came before the Ftrtt Judge of that Court, on the 20ih of 
Jiiiv and he recorded hit opinion to the following purport. 

*' Aitlioutrh it ft ordeied in the dention of the cote Fuzl Ali, 

Antind Cliund, balik Kani and Unnteedhur pJeintifF. rtrtus Raja 
Kadii All defendant, dated the '29th of April 1794. that Kaja 
Kadir All should give the zemindaraa duet of pergunna Jehan- 
gu«rat>ad as formeriv to batik Kam, and the re«t; yet it neverthe- 
lust is very plain, fioniathe taid deciaion, that the claim of the 
plaintdf to have the seitleiuent of (he taid pergunna made with 
himself wat disiuiated and that the soulement wa* concluded with 
Kaju Kudu Ali. in the vent I IhH F. S. The order for the payment 
of the dues to Uunseedhur and the rest was issu< d merely or. the 
ground (hat the ancestors of Buiiseedhur hitnseif, ntid the rest 
tiiid received the dues up to the vear 1 1^)9 F. S . and np to that 
titnr no one had been recogni/ed as zcinindur. It did nut appear 
that huiiseedhnr and the rest hud any claim but thot nf service nr 
thal thev were entitled to receive the dues on anv other ground 
than that of compensation fur service ut wages. In the case of 
itung Lai appellant and Kamunath, respondent, and other caN6s 
between Maltksund Vhowdkrtes uod Mokttfldimi, in the Zillah of 
Biiauguipore. appealed tu this Court, it hat been determined that 
«>ii u seiileinent being concluded with the Af^Uki, the title 
<-t ihe Mokuddima and Chowdhreet to receive dues ceases. 1'he 
claims of these individuals rested ou the same grounds as those 
brought forward in the present suit. I'liey may be said to have 
been dlsposset^ed by Government from the mardigemcnt <if the 
property. The cate Hung Lai, rersNS Kamanath wa* appealed tu 
the Siidder Dewanny Adawlut. and the decision of this Court wae 
adirmed thereby showing that the order of fofmer Judges for dis¬ 
continuing pavment of Ch&wdhree dues vtes held tube,rig^it by 
the superior Court.'* The decision of (he Ziflult Court was therefore 
aihrmed and the costs charged to (he appellants. • 

On ihiK the appelUots dledTa petiliun for the admission of a 
special a(>p8al io the Siidder Dewanny Adawlut, which, under the 
circuinstauces of the case, wa* admiited. 'Ihe case came to a’ 
hearing hefort the Chief and/onrth Judges <W. Leycceter and 
>V. Urnia;, and on the 19lb of February 1827, tbey recorded ibefr 
opimon in the following (Arms. '* We' do not eee any reaeoa for 
levcrsing the decistoo of the Court of Appeal^ for the euft ii 'tot, 
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to this case, to recOTSr potsasaton of tlia pergunna in viriua of 
proprietary right, but to rarover certain dues called Mokuddimee^ 
Chovdhraee aod Chukladaree i and a suit of thia daacription will 
not lie agaiofi any zemindar since the conclusion of the perpetual 
settlement. And although the appellant brings forward by way 
of proof, the decision of the Judge of Bbaugulpore, of the 29tK of 
April 1794, in the case of Fuzl All, and others, vertus Raja Kadir 
Ali, that cannot benefit his claim ; since Ounga Ram the original 
plaintiff in this was not one of the plaintiffs in that case, and the 
decree passed in that case was certainty erroneous if the purport of 
it was other than to compensate the plaintiffs for past service; and 
admitUng thSi that decision, whether right or wrong, should be 
maintained, still the order therein contained, would not apply to 
any but the plaintiffs in that case and cannot at present benefit 
any one but them so as to authorise a continuation of the payment 
of the same dues to other parties. Besidss, in the aforementionsd 
case, decided by the Judge of Bbaugulpore, the suit instituted by 
the plaintiffs was to recover possession of a zemindaree and to 
have the settlement concluded with the plaintiffs. After dig> 
missing the suit an order was recorded that the plaintiffs should 
receive Mohuddimea dues which involved a decree of something 
which formed no part of the subject of She suit.” 'Under these 
circumstances and with reference to the decree of this Court, dated 
the 20th of February 1826, the decrees of the inferior Courts were 
affirmed with costs. 
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RAJA GIRDHURNARAJN. BABOO HlfRBlJ NS NARAIN, ‘ *«?»■• 
BABOO OOOWUNT NAKAIN, AppflUuts, wTiyll 

vertHt 

RAJACHUTR SINGH, Rwpondeat. 

THI Scott was inclituted by the recpoodeot, who brought aiitathvrtMt 
ai tion against the Collector ofTirhool, Haja Girdhur Naraiti and 
Bhugwut Narain, in the Provincial Court of Patna, on tUc ‘i:id 
.May 18^0, to recover possesiioo of tha mouzai Kurhhia and :n, will! )t 
Chuheree boozoorg, pergunna Puchi>o, in ^llah Eirhoot. 1 be Jmii Wn 
suit was laid at 63,000 Rs. being eighteen tiines the annual protils tonlrrw.1 
of (he lands claimed. The plaint set forth that the abovementioned 
titouzns were conferred by the grant of Aiiverdi Rhao u|M>n Nunn* iVniirn 
der Singh, the uncle of tlie Maharaja Madhoo ^ingli, father ofuntli^i%- 
thn plaintiff, for himself and his descendaiiU from the year 1181 .»fih« 
F. S. The Maharaja enjoyed Uie property during his life t‘we'blrril... 
and at his death it devolved on Maharaja Perlab Singh, the 
uncle of the plaintiff' From the year 1176 to 1*20*2 b, S., the m*(■■■uni' 
sum of 2,600 Hs in cash, was paid ju*cordmg to the aettleiuent at i** Om- 
Gnpal Singh, the Na'bcef the Nuwab Mooauffer Jungthe Jagterdai ;XV.T;m 
of the estate, annually to Mahutaja Pertab Singh and at his death 
to Maharaja Madhoo Singh in iieu «»! the uankur deriveable from l ourf of 
the piuduce. In the ye ar 1*203 F. S., after the alCw-hmeutof the ^u'hh r 
estate of tile abovementioned Nuwab, the stipend was discontinued 
and (lie Moitza$ Kurhhia and Chicheree were given over to the plain- 
titrsiathei's possession as nnw*a»'aiid the tnouza of .Iviiuggni (at the cUiouuir 
request of his father) to Ranee Hndmawuiee. the wife of Maharaja 
Nunuder Singh, awording to the order of the Governor General 
in Cniincil and the Board of Revenue. The order foi niakmg over 
the nt'/uzos to his father, was dated I'^l Feliruary I7i>6, but the 
st:pei>d was paid in money until the year l*206* F*. S., from Uie t*'i»««»«li'^ 
Treasury of the Colleitor In the war 1207 F. S., a second o^er 
arrived to deliver possession of the Mourru as woiiAar and to dis- 
cuntinue the mouev payment; agreeably to which an umuhluituk, wnhoui 
i.r order for jmssession; was issut'd from ths Collector's office in nj^r.-no-m 
tavour ofhis futiiar, and from the tune of his deaili, the fdamtin 
had l»ebn in possession of the nanttur of those mouzo*, as might be 
piovcd bv reference to the records of the Colleclot s ofhee for the .vi-ronci. 
\c.irs I lild-ft, &c. A Vi py of the proceedings of the Collm tor of u-Jiy v«- 
tirhuol. dated ihelOlh of August 1808, would show that agreeably to 
the order of the Board of Kevenua, dated March 9th 1804, n 
jieliiiun preferred by Girdliur NarainconceFning these taipe irjourus ; 

w'as rejected and vet the Collector made a^etllL'meiil for them with at 

the said Girdhur Narotii, in ifie year 1815. The |Jaintiff remonslra 
ted against this ariangement, 6ul« ithouteflect, theaettlemenl of the 
fftouz-ts «ith the defendants havio'j been sanctioned and confiriii- bet-n 
td by ilie Boaid of Revenue. In fine, since the said mouzat bad in Ik-u of it. 
been III the possessKui of the plvntifl and his aocestoas tor siaty-Bve apparvnily 
vtart liefore the accession of the Company to the Dewanny, and of^”****^**' 
alter that pnssesttou wa/ conbiined liy the Governor General in graojee. 
Council and (he Board of Reveuue, hv founded bis claim oo cba 2d 



r24) 

imr. 


(iir- ' 
JbtjrXanin 
«M(I othen, 
<'■ Raja 
♦.'huir Sing. 


CASES IN THE SUDDER DEWANNY ADAWLUT. 

section of repilation 19, 1793, which prescribes that those lands 
which may have been|^grantcd bei'ure August 1765, shall not be 
resumed. 

'i'he ('oilector’s reply was to the following effect. 3'he claim of 
the phiiiitiir IS founded on the provisions of sei tiou 2, regulation 
J9, 179 1, but the rules in question do not apply to the case for the 
following reasons. The villages claimed together with other 
villages were granted to Nuriuder Singh, deceased, in virtue of his 
zeniiiidaree rights, by former authorities, and agreuably to sections 
37 and 38, regiilatinu 8, 1793, the lands ure restiinablu. Besides in 
the year 1780, the Batna Council decided that the sunnud was not 
hereditary- Agreeably to this decision all the lands contained in 
Nurliidei Singh's $unnttd were resumed excepting mouza Jynuggur, 
vvhiih was also res>u(iied after the death of that individual's widow. 
The order of Government to give up possession of the villages sued 
fur, wliich wat; isiiued without due knowledge of the state of the 
case, is not sufficient to establish the claim of ihe plaintifT 

iluju Giidhur Narain and Baitoo Hhagwnt Naruin, replied by 
denying the aothenticity of the aliedged grant, wiiich they main- 
tuiiied would have i>eeti before produced by the plaintitf or his 
ancestors had it existed- And admitti|ig that it did exist in the 
name of Nurinder Singh, they further mairfthined that it could nut 
avail the pluintitf. as neither he nor his ancestors could be ranked 
among ihtt furzundun or lineal descendants of the grantee, as was 
evident from the petilmn of the widow of Raja Nurinder Singh, 
which hud hecii filed in the Court; and as the villages claimed 
weie, on the death of Nurinder Singh, resumed hy the proprietor 
of tiic estate and after that by the Collector, the plea of the plain- 
(i(rH family having been in possession of the pro|>erty claimed 
without interruption must be held to be groundless and futile. 
'I he lands in qne>tion were liable to re.-umption under section 2, 
icgnlation 19. 1793, and also, by sections 37 and 38, regulation 8, 
1793, it WHS beyond the competency of a Court of judicature 
tn pass n decree exempting the lands from assessment The Col¬ 
lector Mr. Chamberlayue, in conformity to the provisions of the 
ulxive sei'tions, having st ttled the tnouzas Kurhbia and Jynuggur, 
tipoii tlie defendant Girdhiir Narain and that of C'hicheree on (lie 
defendant Bhagwut Nurain, with the concurrence of the Board of 
Kevenne, issued Mil order for possession in their favour. Under 
titese circnnistances the defendants niuintained that the claim of 
tlie plainiilf t» the nonAar in question could not hold good. 

(In the U)th of November I8'i4. the Second Judge of the Patna 
Court of Appeal gave it as his opinion, that as. from the evidence 
adduced, it.wasclear that^the moM£.is sued for had been the nnnkar 
of the piaintills uncestors* and of tht* plaintiff before the Coni* 
paiiv's accession tn-the Dewanny and had been held without inter¬ 
ruption. rent free, and without interference from the rniiug 
antlioritics. ihe lesnmption of it was palpably contrary to iha 
provisions of section 2, regnlation 19, 1793; and he considered 
the objections of the Collet tor to the* claim urged by the plaintitf 
tube wholly unworthy of attention; on the grounds, thtrefure. 
that the nanAur hud been conferred befor^ the accession uf the 
Company to the Dewanny, that it had been held by the grantee and 
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li'm heirs, without the inlerferenreof anyone^ that il had n^thfcn 
pro’ed to have been not hereditary, and thi^ the tt'inffof had been 
]>jid acrording to (he order of the (lovernor t ieuvral in Coniicil 
and Board of Revenue, he derrred that (he piaintiff should he 
rest »red to the nnnkar of the said mm/rot to hold them as rent 
free, and that the Government should defray all i*osts of suit. 

Kaj i Girdhiir Narain, and, on the death of Hha^wut Nnratn, 
Hurhiins Narain. and Dodwunt Narriin, his sons, appealed to the 
(-orirt of-Siidder Dewannv Adawlut. Tht* respondent appeared to 
answer the appeal, hut the Collertor derlined havHor nuv con¬ 
nexion with the further proceedings. On the C5th of November 
the case came to a hearinfj before the Secfmd .lud;»e 
Smith X whose jndjjment was to the following etlcrt. “ Altlmurh the 
Collector has declined havin«|j anv thin*; to do with th\? appeal on 
the oart of tlovernment. it is evident (hat that circuin^l lucc nu<;ht 
not to prejudice the rights of the other anpelU'its. The orii;inai 
sMUfiz/r/alltd!;ed to have been exocul**d in tin* ye n- 11<H E. S , is 
not foithcomintf, and. on the other ilociitncnt-* e-xlubited liy the 
respondent there in not tmirh rcliuu e to uc pl iced These profess 
to be dated before the vear ih.it is bcforn the resninjition r>r 

tlie estate of the Nuwab Mnur.uflcr Jung 'I'his much is ci idenc 
from the existing dormnenls. th.it tlic claim of the resrondent, 
as founded on regultlion l‘>. I7V):|. is futile; for tlial rr',:ii|atioii 
has no reference Umnukrtr Milages 

Ihit if by section ri8. regulation 8, 1793 they were indc< d exempt 
from assessment, the«o moinna cannot lie rniisirlcfcd as anv thing 
I>iit and milikrtua. and are by section .‘?7. ngulatcoi K, 

liable to resunifition like the other naiiknr vill.i'gcs of ihe satnu 
remindarcfc. whidi were resumed and subjected to tlie n ivnient of 
Government Ite'enuc; and a settlement of ihnm shouftl Inve l»eeu 
made with the propriel rs. It is clear that the appeilanls arc 
proprietors of the m»u:os and that fhi’ respond-nt has no piopiit'- 
tarv right in them. It also appears, that neither the rcspnndci t 
nor his ancestors have been in poKsession of the niou^aa from (line 
immemorial On the toiitrarv they were out cf po'^^csioii of them 
for many vears after the attachment f>f tin- .Ijicocr.” 

t'nder these circomstaiicfts tin? Sei-onf! .Itidge rf;<-<)idcd his 
opinion that a decree should fie p:is>,ta! reversirtg that of the Court 
ol Patna and the costs offioih (‘uurl>b« cliarg^d to ilic rcsfxm- 
deiits ; and that Oivdhnr Nar nn shroiid be pm in possession of 
■mouza Kurhhia and Hurhiins Narain and ffodwnnt Narain, .^ons 
of Rhngwut Narain. dece.i^ed. of moma t'lwf hen e ftoozaonj. ac- 
ciirdifig to the setib'inf nt wlii' h w.is inad^ witli them as j'rmind.ai.s 
in and apprised by the Hoaid in |8)7. .and* that ibe 

re<i>oiidcnl. who It aopeariMf h id ’’ecn put in p<isse»«ioii by ortlei 
of the (-oiiit below, st^onld account for mesne profits. Iciivirig ib ; 
api>elbtiits to pay the levcnue of Government which had been due 
in tlie interval. 

The else nexi came to a hearing licfore the Third .lodge (C. T. 
Se ilv), on the I9th December lH2b, wlio gave it *as his opinion 
ih it the evidence addi^ed bv the respondent Inid salivfactoritv 
established his claim ana that the decree of the Second Judge of 
the Court of Eatna wasju<t and proper and should be affirmed. 


in«T. 


ttkj» Ob- 

dhurNsndn 
Atilt MhetUt 
I . ttRlA 

I’liUirSiov’- 



S32 


CASES IN THE SUDDER DEWANKY ADAWtUT, 


io«7. The whole of the papers in the caie together with the opinions of 
Kii a Ciir^'* Second and Third Judges were next made over to the Fi{\h 

(thurNanua A’ Ross, whose opinion was to the following effect. It 

uido^nn. appears that the grant of the mouxas Chicheree 6oexoorp and 
*: . Kurhhia, the villages sued for, was issued before the i*2th of 

-huir &ns> Auguf^t 1765, in the name of Raja Niirinder Singh, and that it 
contained the words ** mat Jurzundan' including descendants" 
and likewise that the said Raja had possession previous to that 
date: that afterwards the said villages having been included in 
the Jageer of the Nuwab Moozuffer Jung, he collected the rents 
of them himself and paid the grantee the sum of 2,500 Rs. an* 
niial)y;and tVat th^ said sum was received after the death of 
Nurinder Singh ; 6rst. by Pertab Singh, and, after his death by 
IMadhoo Singh, the nephewa of Nuriuder Singh, from the said 
Jagecrdar till the time of the resumption of his Jageer. At the 
resumption of the Jageer, hy order of the Governor General in 
Council, dated lOth July 1705, the mouzas were delivered hack to 
the possession of Madhoo Singh ; and Madhoo Singh, and. after 
his death, ('hutr Singh, his son, the respondent, were in posse.ssion 
until the year 1815, when, by order of the Board of Commissioners, 
for Behar and Benares, dated the 14^h of November 1815, the 
mouzas were resumed by Government and settlement of them 
was made withKuja Girdhur Narain and Bhagwut Narain formerly 
/emind ns of the said villages, which settlement was afterwards 
confirmed by the Governor General in Council. By sections 37 
and 3vS, regulation 8, 1703, the villages sued for, do not 
appear liable to resumption Those sections apply to lands 
which had been given instead of maiikana to the proprietor of the 
estate, in which the said lands are situated and not to lands held 
rent free, by a person who has not the proprietary right in the 
zemindaree. in which such lands are situated, and it is not pre¬ 
tended tliat the respondent has such proprietary right or that it 
was not wiih the appellants ancestors. The grant to Nurinder 
Singh, was, though vent free, not which would be in lieu 

of mnlikana, to the proprietor of the estate. It remains to be de- 
tcrinined whether, in spite of the order for giving up possession 
issued by Government, in 17t)5. after the resumption of the Jageer 
of Niiwnh Moozufler Jung, the resumption of the villages by the 
Board of Revenue was legal or otherwise. In the opinion of ihe 
Fifth Judge, the board were not competent to resume under such 
cirrumstunc'es—uiid it only remained, in his Judgment, neces¬ 
sary to enquire into the extent of the iiiteresi, to which the 
respondent was legally entitled and whether it should be held 
to be of an unqualified t>r limited nature. But as. previously 
to the order for delivering possession of the mouza to Madhoo 
Singh, it had been publicly notified to the znnttidars that they 
.should be restored to the management of their lands, upon 
their agreeing to the assessment which had been or might be 
required of them, it must be held to have been the intention of 
Government to confer on Madhoo .,Singh, that only which the 
Oovemment had a right to confer, namely, the rent dertveable 
from the lands, not any thing else to whidj the Government had 
relinquished all claim. In aid of this view of the case, the fifth 
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which the Collectors ftre Muthonzed to coi^lude a eeiAlement of ^ 
i<ikhiraj lands, with the proprietor on bAialf ofUio/aAAtro^dar 
and to ^ant to each of the said proprietors Poiube, dofimng the eibeiw. 
*cooditione on which they are to hold their land aiibordiaaU to y Haja 
the lakkir<^dar. Under these circumstaucee the fifth Judge thought 
that a decree should be passed to Uie follow|ug purport; that with 
respect to the possession of the villages su^ for, a decree should 
be passed in favour of the appellants, and, with regard to the 
receipt of the reuis due to the Government, in favour of the 
respondent; and that the appellants, in conformity to the order of 
the Collector, should be placed lu possessir^i audAhould pay the 
Government dues which hud been granted to Raja Chutr Singh 
(ihe respondent), to him, and that the costs of suit should be 
paid by the parties respectively.'Hie case came to a final hearing 
before the Chief and Fourth Judges W. Leycest^ir and W, Dorio, 
who concurred in opinion with the Third Judge as to the propnuiy 
ufafhrniiog the juagnient of the Court below, llieir judgment 
was delivered in the fullowitig teims. 

It iattue that tlie fact of Uuverninent having relinquished their 
own appeal against the der ree of the lower Court, which adjudges 
p.isseision of the m#« 2 ar m question, to the claiiuants as lieing 
iukhtraj^ and not liable to resumption by Oovernment, should not 
be allowed to prejudice ihe party elaiiiimg as renimdars, supix)* 
sing their case to be uiherwise a maintainable one 

but though the Government have withdrawn their claim to 
levenue from these lauds, and therefore we have not immediately 
to decide on that point; yet the claim to lesuine would not have 
been tenable, in our opinion, inasmuch as we have no doubt of 
the fact of the grant having been made previously to the Uew- 
aimy by the cheif authority of the day ; nor do we doubt from 
the terms in which the original grant was made, and was c^on- 
firmed, that it was meant to be otherwise than a grant descendible 
to heirs. The grant, with the term nunkar, and the conbrmation, 
with the term naufrar lakhtraj, generally, for approved conduct of 
the grantee, who it alluded to, as a suddei semiiidar of the ttrcar 
or district, with special provision for descendants siurreeding to 
It, does away ail doubt as to its having been more than a tempo*- 
rary grant. Under this view, we of course consider the mump- 
tioB by Uie revenue authorities in 181.% as*wroug; and their 
settlement of the two mouzat with the defendants, at semmdars, 
in the usual coureft»of lakhiraj lands, open to this objection, 
namely, that these zemindars, assuming tifem to be such, never 
before had possession in the Compan}^ time, and, but for this 
error of the revenue authpniies, would not have had it to this 
day. They were deprived of possession, if untitled to it, by an 
act of the ruling power *of tlie day: who chose to give the»e 
villages into the hands of Uje ancestor of the plaintiff, as rent 
free, to him and bis descendants. 

As to tbs theory of iakkirgj tenures, it certainly mighc be urged 
that the holder, rtricfo jure, bolds only the Governuieot propor> 
lion of rent; and igbst probably, where a lakktrt^ tenure is 
granted in the present day, this might be the manner tad form 
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of it. Riitthf! fart as to the great majoritv of lakhiraj tenures, 
^especially «those whicl^^ date from before the Company's time, 
appears to be otherwise; namely, that the Government share of 
revenue has never been defined or settled at all by the Govern* 
ment, but the lakhirajdan have been left to make their own 
eettlecnenta, and collect their own dues, the lands generally having 
been made over to their possession. And (t must be observed that 
the objections taken in this case in appeal, are in substance, that, 
in point of fact, there is no legal lakhiraj right or tenure at all 
with the claimants; who urge, in reply, that the appellants, have, 
under the clrcnmRtances, no riglit at all to possession, which they 
never obtained- till v^ry lately under a settiemertt concUided with 
them through error. Neither party therefore takes any middle 
course, and viewing tlie resumption ns erroneous, we do not deem 
ourselves at lil)erty to adjudge possession to remain with the de* 
fendants, in consequence of the chance wiilch gave it thetii. they 
paying to the plaintifi's the sum now fixed as revenue on the part 
of Government, and retaining the surplus profits: because, by the 
usual course of such grants, we do nut find the interests of 
lakhirajdnrs to be thus limited ; and, from the year 1203. whew 
the Jageer of MoozufTer .lung ceased, the mouzastn question, were 
held by the iakhirajdnr without any restriKtioii, or interference, 
till the year 181.5, (1222 F. S.) when the erroneous resumption 
took place, by virtue of an order of Government granted on his 
upplicalion ; and though, during the period of the Jageer from 
1 17.5 to 1203, lie. sucnis to have received a money payment (2,500, 
r>cr annutfi), in lien, vet it is not apparent wliether this was not by 
his own assent; and the perwanna of the superintendent of the 
office of rent free sunttud$y dated I 103, shews that the riiiht to 
the wiouzaic was then still maintained, and that they were regis¬ 
tered as inaiim lakhiraj. From the vtMv MOl, (when the gr.uit 
first took efiect) to 1175, the Iakhirajdnr apparently held the 
lands, by order flrom the ruling power, without the interference of 
any third party; and when the possession w.^s restored by 
vernmeut, after the Jageer ceased, it was re^tored to Madhoo 
Singh, the descendant of the grantee, on the some terms as for¬ 
merly. vie. without restrh'tion or interfereiice, and notwilhstanding 
two applications on the pari of the detendants to have a settle¬ 
ment as temindars. 

Under these circumstances we can only place things as they 
were before the resumption of 1815; and we therefore join tire 
'lltird Judge in utfirining the decree of the Cwurt l>eluw." 
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LIEUT. WROLCfHTON. 

THI5? ca*e wat ortg^inally decided by the ResieUr of ZilUh H<|<1 tb«e 
Gorukhp'^re, on the Jd of October 182.5, but a dim it h;t?ia^ been »b«* 
entertained ae to the currectuets of hte proreedmi;. a reference 
wae made by him throui;li the Judge to the Court of Sudder 
Dewanny Adawlut, in the following terms. romc into ■ 

Mr. D’Souia brought a suit agdiusl Lieut Wroughton for 
40 R« the price of some goods purchased theAutCer, 
obtiiiiied a decree, on the -fd t»f Ortober l82.o —at that Uroe no !,* wiurh 
copy of the new mutiny act had been received >n this Court—aud tii«r«ir»U> 
tlie regulation of November 1825, enacted to meet its provisions, t'on h«viitg 
w.is not in esisteiire. But die act must have ^en some lime 
in force, since the corum.'tnding oflicer at this station received his 
rnpv, III May 1824. As by the firovisions of this act, (secti in 57). 

Lieut. Wroughron, as an officer of the army, appe.art to be « 

amenable to the jurisdiction of the Court of Requests, in all actions 
for debt III whicii the nmount in dispute may nut exceed 400 Hi. 
nnd tu no other, the decree of this Court seems to me to be 
invalid.—Yet it can scarcely be said to be illegal, since it was 
pai^sed previously to the enactment iif the corresponding regulation 
of this tjoveriimeiit. by winch alone we are bound in our offi> lal 
rapacity. Under these c ircumstances, I request, that you will have 
the goodness to procure for me from the .Sudder IJewanny Adawhit. 
cither perniistioii to review my judgment, or sui:li other iiihtiuc* 
as the Court may think ht to favour me with/' 

To this reference the Court replied that legulatinn 20, ] R*25. 
which has reference to the Act of Parliament passed in the fourth 
year of the reign of His present Majesty King George the Fourth, 
not having been promulgated until after the datif on which the 
Register had passed his decree in the above cause, he must he 
held to have been competent to exercise jurisdiction therein, aud 
consequently that such prior decree must be I’onsidered, to all 
intents and purposes, at good and valid a^if the regulation of 
posterior date aud the Act of Parliament, which tl promulgated 
had never been passed. It appeared therefore to the Court to be 
unnecessary to authorize a review or to issue any special instruc* 
tiens relative to the case in question. 


tear. 
P«-b. aid. 


▼OL IV. 
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« DEODUTT RAl and others, AppeUanU, 

* versui 

OODW UNT RAI and others, RespondoDts. 

1HIS case was ori|pnally instituted in the Zillah Court of 
Behar, by Oudye Kurn Hai, the father of Nurput Rai. and tlia 
other respondents, against Lala Kai, father of the appellants and 
others, for possession of an eight anna share of a mukurreree muuza^ 
named Lodepore Bhudsema pergunna Sumai. The annnul pro¬ 
duce was estimated at 505 Ks. The plaint was to the fullowin;' 
purport. “ S\ moA^rreree lease of the motua was granted iiy the 
Collector, in the year I lOO F. S. in the name of Hur Naraiti Kai, 
by thii advice and concurrence of his brothers Dad Mungtil Kai, 
Kirpa and Uoiu, ancestors uf the plaintiHs, for an annual junma 
of 125 R«, Hiy* Nuiain Rai made our ancestors coparceners in the 
prnpuilion uf an ana share and the remaining 7^ share was 
iitld jointly by the said Hur Narain Rai and JDyal Kui. Our 
aiuestors and uiirseives have been possessed of the said share 
from that time till the present and during the life time of the said 
lliir Narain used to pay the revenue through him and since his 
death through EaU Rai and ihe other defeudants his sons and 
heirs. The said Hur Narain Kai, in order to prevent disputes exe¬ 
cuted a dt cd of partnership, on the 2d o( Phahjoon 12UG F. .S., 
with the speeitication of the proportions of the rent which each 
wns to pay, and on his death l«ala Rai and the other defendants, 
tn Cheyt 1211 F. S., conformably with the one executed by their 
father, executed a second deed, which at present is in onr i-os- 
session. 1’he defendants although Uiey obtained from us the 
amount of fees for registering our names as proprietors, caused 
their own only to be entered. 

Choa Rai,Torul Rai, Gopal Rai, Tota Rai and Oomed Rai, defen¬ 
dants, in theirMefenre, denied the execution of the two deeds allud¬ 
ed to in the plaint alledging them to be forged, and stating that, 
in the year 1196 F. S., Hur Narain Rai, their ancestor, obtained 
from Mr. l«aw the mokurreree lease of the 7n0uza without any one 
participating in the sAme, and (hat he made Dyal Rai alone a part¬ 
ner in the pro|w>rtion of a four ana share from the time of receiving 
the said moAr/rrrreeand continued sole proprietor of the remaining 
twelve ana shate as long as he lived; that after his deatli, they, the 
defendants, obtained an order from the CoUector, in the year 1214 
F. S , for possession, in virtue of which they are in possession and 
punctually pay the Revenue due from the monza, and that the ances¬ 
tors of t)ie plaintiO's a^id the plaintiffs were merely cultivators and 
never had any proprietary right , 

On the death^nf hala Pat, one of the defendants, Deodutt Rai 
and Btrja Rei, his sous, put in a separate defence, similar to the 
one above stated, and oRer the death ofOodye Kurn Rai, one 
of the plaintiffs, his eons carried on the suit. 

the ORiciating Judge of tha Zillah recorded his opinion 
against the claim observing that it rested upon the authenticity of 
the deeds of partnership, one dated ih BAadoon 1206 P. 8., the 
other in CAeyC 1211 F. 8., and that upon an attentive consideration 
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of Itiem, they did not eeem worthy of credit, it appearing,from the 
piaintifis stateaient that their ancestors aod|ihemse}ves had been 
in possession of the share sued for without interruption from I tfX) 
till 1V20 F. S.. and that no deed wae executed in the year 
F. S , at the time of the mokiirrtrte grant in the name of Hur 
Narain Kai to them. Why. therefore, after their having i^een in 
possession for so many years, should Hur Narain H u execute a 
deed of copartaership, in 1206 F. S. ? and if the deed executed by 
Hur Narain was in existence, what ne-'eisity was there for Lala 
Kai. bis son, to execute another ^ In the Brst deed erasures are 
perreptil>le in two or three places and in tltose p|pc<‘S the ink 
plainly appears tn lie fresher than in the rest* of the deed 1 he 
se.xl ofslie Cazee is not attached, nor is this rirenmstanoe a'ccoiin- 
ted for either in the plaint nr rejoinder, and although Hhoop Hat, 
one of the plaintiffs, on being in'errogated in Court with respect to 
the seal not being affixed, uUed>.rcd in answer th5t it was on ac¬ 
count of the great fee demanded hv the Cazre, there is no leli.ii'ce 
to be placed on this assertion, as it is not probable that the Cazee 
would first write out the deed and afterwards refuse to affix his 
seal Besides, the signature of Hur Narain to ihe said document 
does not correspond his signatures to the rei'eipts exhibited 
hv the plaintiffs. Under these circumstances no reliance is to lie 
pl ired upon Uie validity of the first deed of partnership and as the 
fir^t deed U presumed to be forged no reliance ran be placed on 
the second. Under these circumstances the case was dismissed 
and ihe costs charged to the plaintiffs. 

The plaintiffs not being satisfied with this derision appealed to 
the Provincial Court of Patna The Third Judge of that Court, 
coinciding in the opinion recorded hy the First ,ludg«. on the Nth 
cf March 1822, and considering the circumstinces contained in 
liie deed of partnership and the possession of the share sued firr, 
by the ancestors of the plaintiffs and themselves to he proved, 
reversed the order of the Zillah Court and ordered that the nuinea 
of the appellants should be entered in the Collector's books for the 
share sued for, that they should be put in possession of the same, 
and that the costs sliould be charged to the ^espondrnts. 

The present appellants not being satisfied with thisdecre'*, filed 
a pelitiou for the admission of a special appeal in the Court of Sudder 
Dewaimy Adawlut and Mr. C. Smith (Second dudge), rer ordt-d 
his opinion that the case ought to be further inve^tigiited on (he 
ground, that the presumption as to the forgery of the dt;edf of 
partnership exhibited by the plaintiff*, alluded to in the deci*>i<m 
of the Zillah Court, was not satisfactoriljv®^**^^^ the Court of 
Appeal, and that the name of none of |he plaintiffs had been 
entered in the Collector's office under the alledgpd deed of part¬ 
nership. Under these circumstances the appeal was admitted on 
the 3Ui of January 1824. 

The case was Biib&e<{uently brought before the Chief and Fourth 
Judges (W. DoHn and W. Leycester), who, on the 2J7th of Febru¬ 
ary 1827, recorded their judgment to the following effect. “The 
claim depending on the ^roof of the deeds of partnership we think 
them not sufficiently proved and that the oral evidence of itself is 


IBfT. 


IK-OiitiU 

Rni 

itihrrs, »• 

KrI Rtt«l 
oiliris. 



CASES IN THE SUDDER DEWANNY ADAWLlTf; 


1837 . BOt <0 be relied on euABciently. The mouzat contaraed in the fire 
pergunnae for wbic^ mokurreree PoUahe were graniad by Mr, 
Law no one (according to the doctrine contained in precedeota of 
Others, V. this Court) can claim but tbe mokurrereedar Or grantee and hie 
Oudwuet aeiignees. A claim founded on coiharership in milkeeut originally 
**^*“’* will not hold good.*’ 

others. Under these cirrumstances, a final decree was passed reversing 
that of the Court of Appeal and affirming that of the Zillab Coqrt. 
The costs of all three Courts were made payable by the reepondenti* 


1837. 

» 
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RADHANATH CHATOORJEA, AppaUant, 

vertus 

NEEL KOMUL PAUL CHOWDREE and others, Respondente. 


1HIS action was instituted in the Zillah Court of Nuddea, on 
uitriuMdr* :*epteniber 18I2, by Kara Komar Chatoorjea, father of 

•rtmit irrr, the appellant, against Bykauntb Nath Paul^Chowdree and Cashe- 
ajwMNHi/ nut Paul Chowdree, the former defendanU, to obtain possession 
minda^m heegubs of lakhiraj birmootur land, situated in tbe mouza 

pnidiiridi** Salburiu, in pergunna Tajpore. The suit was laid at 550 Hs. 
daird in the decennial produce of the same. The plaint set forth, that the 
]i;<riB. s. 6irmoo(itr lands now claimed were the ancestral property of the 
plaiutifi', and had been in his possession for a long time, and that 
rcncwcKl consequence of the former title deeds having been burnt, the 
one in foo* fitiher of the piaintlHT procured a new sunnud, dated the 28Ui of 
saqttcnce of CA^yr I196. B. S.. from MahUraja Ishur Cbuiider Rai under his 
truc?b*n of I he plaiutifi registered the quantity of land now 

tbi^ forinrr t-l^mied, in the. Collector's office, in the year 1202 B. S., in con* 
title (irviU; formity to the tvnnud and has always had possession of the 
but ilicre property, the lemindar making no opposition thereto ; but tbe 
Mhfr proof having purchased the said mouza from tbe Maiiaraja 

of ibe ^ private sale, dispossessed the plaintifi of the property and 

claim it claimsd it as their ownV The delay in preferring the suit, the plaintifi 

wail held to stated, arose in consequence of his having been abroad for some time. 
ribleanT** ITie defeiidanV* averred in replv that in 1210 B. S. they pur- 
dismiMwd chased the proprietary right of the mouza in queetion, agree- 
eccordiogly. ably to the lotbundoe papers in the Collector’s office, and that 
there was no 6irfiioof»r land in the Msowza ; that the allegation of 
the plaintifi relative to his having been in possession of a former 
itfiinud was falee, and that if, according to his owa statement, he 
had been in poseeaeion of the laudi for a long time, he wouldi 
unquestionably, hav« caused them toebe registered in the Collec¬ 
tor's office, specifying their extent in the year 1)94 B. S.; that 
■iDce an order had beeo passed by Governmept that no zemindar 
abould grant rent free tenures to any person, several grants of the 
above description bad been produced; under euefa circumstances 
it could not be wondered at, if ^hs father^of tbe plaintifi, in tha 
year llfifiB. S., fraudulently obtained a grant of tbie kind under 
n imprsisioo that no enquiry woe to be made at the Collector^ 
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•ffie*. It Um tin* of regiilry, vhich wu not attemptod uutil tha tetr. 
y«ar J20') B. B.; that neitbar tba falhar oLtba piaintilT nor tba ■ 
plaintifl bimaeir aver bad poaaeaaioo of tba land claiiiiad, and that R«AaMtb 
tba ryoto who cultivated paid thair reoU to tba ^omaaA/a or agent CbatMc^, 
of the aatata from tba tima of tba former zamindar, and iaatly, that 
the claim waa inadmiaaibla according to the proTiaioua of ctauaa 1, p^cbow* 
•action 3, regulation 19, 1793. 4r«> »»<! 

ThU Muae came to a hearing on the 8tb of September 1814, before ntben. 
the Aaaiaiant Zillah Judge, who obtervad in paaaing judgment Uiat 
a renewed aunnud was not admiasibie, agreeably to the 19th regu¬ 
lation of 1793, and although the plaintilThud aaid, that he registered 
a stateineot of the lands in question, in the )bear 12'^2 B. 8. vet, 
when the papers were demanded, he could not produce them, nor 
afford any trace by which they might be discovered ; and that, 
therefore, the plaintiff’s claim was wholly untenable. He accord- 
ingly passed a decree in favour of the defendants^ dismissing tiie 
plajuiiff't suit with costs. 

An appeal was preferred from this decision to the Frovincial Court 
of Calcutta, and the claim was laid at 909 lit. being eighteen times 
the annual pr^/duce of the land claimed. 'I’he decision of the 
Court below was affirmed, however, by the I'hird and Officiating 
Judges, who observed,*(hat although the appellant had produced a 
grant, purporting to be a renewed one for the land claimed signed 
by Maharaja Ishur Chunder Kai, yet he was unable to tile a copy 
of the statement of the said lands from the Collector’s office; that 
regulation 19, 1793, required all holders of rent free lands to 
register the particulars of the same in the t^ollector’s office, and 
that although the plaintiff had pleaded that he registered the 
particulars of the land in queation, in the vear 1202 0. S. in the Col¬ 
lector’s office, yet that he could not produce the date.'or number 
of such registry ; that without ascertaining one of these points it 
was impossible to find the particulars in the Cojiector's office; 
and that without the production of the papers, containing a state¬ 
ment of the lands now claimed, judgment could not be passed 
in favour of the claim. 

The appellants lubsequently petitioned the Court of Appeal to 
review their judgment on the ground that they had searched the 
Colleclor’a office, for a record of their claim and that they had 
traced it: but that the leaf containing it had beqp surreptitiously 
abetract^ by tbe mohajiz du/ter who had been removed from his 
situation inconsequence. In corroboration of this assertion they 
produced a report by tbe Collector: but tltp petition fur review 
was rejected by tbe Third Judge. At tins stage of the prucee- 
dings the plainlifif died, and his son Raobanath Chaitairjea, the 
present appellant, being disBittsfied with* this decision, presented 
a petition for a special appeal to the Court of *Budder Dewanny 
Adawlut, wluch was mlmitted on the grounds contained in the 
Court’s proceeding, dated the 17th of May, namely, a letter written 
by the Collector to tbe Board of Revenue in which he stated, that 
the record keepers of his office; could not find the sfhtemeni of the 
land in question, in coosMuence of a leaf being tom out of the 
registry ngoks, the muta) of the Provincial Court to admit a 
retiew of judgment, notwithstanding they were aware of the irrw* 
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g'ul.'irity wbic'li had occurred in the Collector'a office. At this itage 
of the ffroceeding Bykaunth Nath Pal Chowdree, having died, 
his son Neei KomulVal Chowdree, and at the death of Kashe* 
nath Pal Chowdree, hia eon Buugaeedhur Pal Chowdree, on his 
own l>eka)C &<>d Otioga Narain Panda and Chunder Munee 
Daaee, as the guardians of leher Chunder Pal Chowdree. and 
Jychunder Pat Chowdree, the minor sons of Kashenath, deceased, 
herante the respondents. The Court of Sudder Dewanny Adaw« 
lut(W. Leyrester and W. Dorin Chief and Fourth Judges,) after a 
carefni perusal of all the )>aper8 connected with the cause, were of 
opinion, as follows. ** 'Ihe land now claimed cannot be admitted 
to be a Inkhiraj tenure, agreeably to the regulations; the pre> 
sumption being that, if ever there was any suunudi it was the 
sunnud of 1196. atid no other. For fifteen years before that pe« 
riod the plaintiff, though he alledged a grant of 1,172, admits the 
lands were deserted and had become nut traceable. There can 
be no doubt that the lands, if ever granted, could not l>e legally 
Inhhiraj. If Govoninient resumed beyond 101 beegahs, granted 
before December 1790, (A^/iurt 1197), the grantee would still be 
jnnlik malgoozar.'* But tii this case the adverse party alledges, 
that, though a grant may have been, fraudulently obtained, yet 
there never was any real posession. There is no evidence to posses¬ 
sion within twelve years of the suit, and, allowing the fact of 
a registry in the Collector's office, it is by no means decisive that 
tliere was possession at the time. The father of the plaintifi' was 
mootu$uddec in the ('ollertor’s office and not resident in the ruouxa. 
I'here is no proof that the adverse party ousted the plaintifi' on 
their purchase of the t'llook in 1213. B. S." 

A det ree was therefore finally passed for the above reasons, 
afTirtning the decisions of tlis Courts below and dismissing the 
ajipeal with costs. 
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MOOnUMMUD ALI KHAN. CHEDOO RHAH mdA 
MOOHUMMUD NOOR KHAN| AppeUants, 

veriut 

MOOHUMMUD ASHRUF KHAN and MUSSUMMAUT 
' BUSREE, ReipondeutB. 

THE reapondent» instituted this suit on the 29th of May IA20« hrirs 
in the Bareilly Court of Appeal, to Recover possession of tnrenty> ix'intr« 
one out of sixty-four portions of two lakhirni moutns, named »• 

Uhuiikolee and Dhugla, and of a house and two gardens in 
Oulsingar, all within the perguima of Pillibheei. ^Vhe suit was Rmniirrr 
laid at 9,975 Rs. exclusive of mesne profits, u»r which the plain- «»«* M h 
lifls BtJited It to be their iuUntion to sue sepirately. The plaint 
Sit forth that the pluintilfs were the son and daughter of one 
liiKinioodeen, the deceased pioprietor of the ^^ove meiilioned wiU 
cstate. At his death, which occurred (»n the 13i!i of August IKO'i, «linu umbe 
he left two sons, namely, Moohummud Hooseiu and Monhummud 
Ashruf, and four daughters, namely, Kheirun, Busree, Buaheerun 
and Huleema, and a widow named Mussummaut Begum. Hoosuin, 
who is siiK‘e dead and who was the father of the defendants, j'f 
heiitg grown np at the*eirae their falher died, took upon ^*'"***’'* 
the management of the entire property, the plaintilT Ashrnf being 
then a minor and only nine years of age. 'I he names ol llocRcin wiU 

and Ashruf were registered as joint proprietrua in the tJoller toi s iMbf 
books. In the year IfHl, suapecling fraud on the part of Iloo- 
§e«n, the pluinriffs together with Begum and Uusheerun sued for 
their ahares. The other daughters, Kheirun find Huleema, sided 
with lloosein, who did not deny the justice of the plaintiffs rl.aim im I. ..i tbe 
and the matter was referred to the arhitration of Mulhk Monhum- R'vwh’mid* 
mud All and Moohummud Barce. Tliese arliilrators decided that 
one-half of the prtiperty belonged of right to the plaintiffs and the 
other half to the derei)d.)iit8 and their heirs, nanrtly, I'hunkolea 
to the plaintiffs and Uhugla to Hoosein, Kheirun and Huleema. 

The award further provided that, in the event of any dispute sub- 
serpiently occurrii^. a distribution should he had recourse to 
agieeubly to the law of inheritance. Tli# written assenlof the 
parties was obtained to the award and Dhwnkolee accordingly 
came into the possession of the plaintiffs and was held by them 
until the year 1225 F. S,; but in the year 1225. Hubeeb and .Noor 
sons of Kheirun and Muddoo and Ajoo, sons of Hoosein, f reated 
a disturbance and seised the produce of the lands. Ashnif 
hr..light a summary action agairt^t them for •the value of the pro- 
duce seized, but he was referred to a regAlat suit. As^he defen¬ 
dants had departed from tlje award, and had, in the year I2?7, 
ousted the plaintiffs altogether, it was but equitable that a decrM 
should be passed agreeably to the law of inheritance; and, 
agreeably to this law. the property should be made into 
four parts; of which forty-three should be given to the defen¬ 
dants and twenty-one to th| plaintiffs. Nusrut,,though not a 
member of the family in this caee, was made a defendant by 
reason of his aiding an/abetting the others in keeping the plain¬ 
tiffs out of possesstou. * 
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Th 0 defendants in reply asserted that they had adhered to the 
condition# of the award which did not contain any proviuon* as 
falsely alledged by tK plaintiffs, for having recourse to the law'of 
inheritance: that the moyxaof Dhuffla fell to the share of their 
father, on whose death they succeeded to it; that they had 
never molested the plaintins, and that, as to the house and 
gardens claimed, they were personally acquired by theraselres, 
the plaintiffii having no right or title to share therein. Nusrut 
disclaimed all participation in the dispute. There were other defen* 
dants, namely, Busheerun, Kbeirun, and Khuleel Noor and Hubeeb, 
and the sons of Hootein :lbut their answers were to the same effect as 
the foregoing ^nd they did not take any part in the subsequent pro* 
reedinge, Various witnesses were brought forward by the parties 
and the most important documents adduced were the awards of 
arbitration, each party producing a different one- In that brought 
forward by the plaintiffs, mention was made of the propriety of 
having recourse to the law of inheritance, in the event of any 
dispute occurring; while, in that produced as the genuine award 
by the defendants, such a provision was entirely omitted and 
the adjustment therein made was pronounced final and absolute. 
The Senior Judge of the Bareilly Court, after having heard all the 
evidence and perused all the exhibits'file,i by the partiee, pro¬ 
pounded the following question to his Moohiimmiidan law officer. 
A Moosulmauti dies leaving two sons, four daughters and a 
widow*-*une of the sous has died since leaving three sons him sur¬ 
viving. Under these circumstances, in what manner should the 
estate of the original proprietor be distributed among the survi¬ 
vors'? The answer was that the property should be made into one 
hundred and ninely-two shares, of which twenty-four should go to 
the widow, forty-two to the son, twenty-one to each of the daugh¬ 
ters, and fourteen to each of the four sons. On the 23d of April 
l(i2i, the Senior Judge of the Court recorded his opinion to the 
following effect.' The defendants have been unable to produce 
any evidence to show that the house and gardene claimed are their 
exclusive property, and therefore the entire property seems fairly 
divisible among the parties. The plaintiffs are clearly entitled to 
aixky-three out of one,hundred and ninety-two p«>rtiona. Thai 
proportion is therefore awarded to them. The defendaute may 
take the rest and ehould pay all costs of suit. 

An appeal was preferred against this decision to the Court of Sad¬ 
der Dewauny Adawlut. The principal grounds on which it rested 
were the fact that the decree of the Povincial Court was in direct 
opposition to the award of the arbitrators. The respondents on the 
olMr hand,maintained that the alledged award wae contrary to the 
FurtUx or law of inheritance, which orpiimetance wae itself a proof 
of partiality and ench ae to render it null and void. The caie came 
fire! to a hesring Wore Mr. J Ahmuiy, Officiating Judge of the 
Court, who orderedfurther evidence tube taken by the Court below. 
—A nomber of witneasee were examined and their depoeiiiona sob- 
nitted far tbe consideration of the stmerior Court. On the 19th of 
April 1997, tbd Chief and Fonrth Judges, of the Rudder Dewanay 
iQawlui (W* Leyceeter and W. Dorm). afW omcb cootidertiion 
dettnained dint the decree of the Court beiow ebonld be left uw- 
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touched, becauee the award of the arbitrators was not At to be up* itter. 
held, it t^iog unequal and partial on the face o|it: because it was not " 

carrtedintoeffect eiceptbygm&gonemoMseinto temporary posses- 
sionof oneparty and the otheruwuca to theother party, whereas adi- Khya sod 
vision of half and half was ordered; and because it was not calcu- otbm, •. 
iated to end disputes and did not do so, for it contained a clause that 
eithar party being dissatisAed might have recourse to the Uw of^,? ahiL 
inheritance. As to the award produced by the appellants, the and *»• 
Court deemed it t > be entirely spurious, the true one being th«t 
brought forward by the respondents as desposed toby Vtullik 
Moohummud, one of the arbitrators. The disposiiion ordered to 
be made by the Provincial Court, was, for the above reasons, 
declared-to be in every respect correct and proper and the decree 
was affirmed accordingly. It may here ba mentioned that Niis* 
rut, one of the original defendants put in bis claim to share as a 
son of Imamoodeen, but his allegation as to his twing the son of 
that individual was considered disproved by the Court, as well by 
reason of the presumption arising from the non*meutiOn oi’him 
as such at the time of the award, as from the positive testimony of 
two witnesses connected with the parties who negatived the 
assertion. > 


ANUND MYE BISV^AS, Appellant, 
vertus 

The COLLECTOR of the Zillab 24 Pergunnat, Respondent. 

• 

THIS case involved a claim to an annual radtiction of Rs. 
561.4. in the whole sudder jumma of the Pultah estate in pergun* 
na Calcutta, and for a refund of Rs. 3,928. 12. on account of rent 
received by Government from 1216 to 122*2 8^ S inclusive, at the 
above yearly rate. The suit was instituted by* the appeUaotin the 
Calcutta Provincial Court against the respondeut, on the Idtbof 
March 1817. • 

The plaint set forth that the plaintiff purchased the Puluh 
estate with all the rights of the former proprietor at the Com> 
pany*s public sale, on the 12th of Ajtm 1216 B S. for Rs. 5.605; 
but, on talcing possession, discovered that,^of Che 1,417 be^ait, 
21 6tncos of land spectAed in thy register of the estate, 249 5ee« 
gaki, 8 biswat 14 chifiaks occupied by garaeos anjd factory, were 
exclusively in the possession Qoveniment, who neither paid the 
rent ^meeWes nor deducted it from the amount of revenue Axed 
on the estate; that a refund of Rs • 4,200, had on a former occassou 
been conceded by an order of the Governor Geeeral^in Connoil« 
dated 8ih February 1811, on tbd reports of the Boai^ of Reve- 
niHi, to the recent proprietors Messrs Falrlie, Fsi^uston and Co 
in msideration of their &t haviii(p enjoyed poeseesion of these, 
lands; that, in consequence of this, ths ^uotsff had repaatedly 
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Riihmitted petitioni to the Collector and Board of Bevenae, for a 
reduciidt} of ihe reiU, accompanied by copiei of tie foporU m^oe 
by the Collector, dafed the 28th and 30th of November and 2d of 
December I8tl« and the order* istned by the Board of Rereone, 
on the 3d and 30th of Npvember and 6th of March 1810, but no 
attention had been paid to them; and that being and having been 
every year, subjected to preat difficulty and loss in discharpng 
the Government Revenue in consequence of non-poaiession of the 
above lands and no deduction of their rent being allowed, he npw 
sued by order of the Board of Revenue, for a reduction of R^ 
561.^- being the annual rent of 249 heegahs. 8 biitons 14 chiitdktt 
of land as ascertained by the measure generally used on the estate 
and for a refund of the surplus revenue received by Government, 

The Collector pot in a reply to the following purport. 

The Pultih estate, on the issuing of the usual notification for 
a public sale, to realize the arrears due to Oovermneiil, was pur* 
chased on the 26th of September 1809. in the plaintiff’s name, by 
his father Prankishen Biswas and the revenue assessed on it duly 
discharged every 8ub8e<^iient year in several payments. He never 
complained of any deficiency in the quantity of land. On the 
contrary tii months after the piircK^se tie presented a petition to 
the Collector, stating that he had ©’’tainW possession of the lands 
and was satisfied with his bargain and requesting the union of the 
estate with certain other talookx. his prooefty. under section 6, 
regulation 25of 1793; 4>or did the plaintiff or his father prefer 
any complaint on the subject wiihin one year from the time of 
purchase, the period prescribed by the regulations. The above 
estate is an undivided mehal and not of the nature of those lands 
into which by section 29, regulation 7 of 1799, the Collector is 
hound to mane an investigation. When the notification for a 
public sale was issued, the plaintifi' ought to have made himself 
acquainted with all the particulars before he purchased, but after 
a sale has bden concluded the purchaser is entitled to all profits 
and liable to all losses that may ensue. The regulations distinctly 
declare that the purchaser of lands at a public sale must fisceruin 
the particulars of the ji'umma and the extent of the propert;^ 
Government do not«guarantee to the purchaser any ihin^ beyond 
fbe right of the former possessor in the land sold. The forme? 
tenant was, for many years, in possession of the lands purchased 
by the plaintifiTat the public sale He never was in possession of 
any additional land nor aflerlbe estate was sold and the pl^ntiff 
had been eeised of^it, were any lands appropriated by Govern- 
fnent for factories or other purposes. The present claim is there¬ 
fore quite groundUsef In the matter of Fairlie, Fei^^sson and 
Co. Oovarnroent &avai*ordered o# acuiborixed any reduction in the 
jnanna of the Paltah estate. 

On the 5th of February 1823, the Senior Judge of the Provuicial 
Court passed judgment m this to the following effect. ** At 
thcTtime of the public eate, 4he former proprietor pas la possession 
ofenicily tjke tame quantity of land at the plaintiff* imw boMs and 
accordingly had duly paid the whole revenue filed on the 
TTie pUlntnF, therefore, who after the nofificalion of a puMic Mie, 
kttoenfiyty'iod dfiUberately purchated the property u eiyoyod by 
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ih« foraMr pouAtior, could in no pottiblo wny be entitled to rent 
tor laode wluch weie never in the poMeesion of the foMiter pro¬ 
prietor end roneequetiily hie clnim to the rddurtion of rent wet 
<|uUe untenable. Under ctauee 2. eeriion ‘29. regulation 7,1799. 
the plaintiff ought to have preferred bia claim to the Collector or 
the Board of Revenue a'ithin one year. He had failed to adopt 
thia line of conduct and bad nroreuver nreoented a fwlitioit to the 
Collector, ctating that he waa aati»6ed with ihe land* and jiamma, 
and requeating that the estate niight be incor^rorated with c'ertain 
other of his tntooks. theretry ^bewing that he had no ground of 
«!oinplaiiit. No weight can be attached to what has been ataled 
by the plaintiff in reply to the qQt*i>tiDii ofUie Court, that the delay 
ill preferring the claim was ot'caaioned by his Seing ignorant how 
much ground was occupied by the Government factory and gar¬ 
dens. fur it was incredible that the plaintiff should not have 
asceilained in seven yeant after Kis fiurchase, wjielher he had 
obtained poeseseion of ail the lands d. tailed in the register or not. 
From the English letters filed bv th«« plaintiff it appears that 
Messrs. Fairlie, Kergussvii and Co., the futiner possessors of the 
above estate, did nut recover the amount of the revenue for the 
land occupied by the Gnverninent factory and gardens while in 
possession, but were altowefl a certain sum by Goverament two 
years and some months aAer the sale aiid sticcessiou of the plain¬ 
tiff, in 1811. Under these circumsiKiices ti cannot be inferred 
liiat anv reduction was made from the jumma.** He therefore 
dismissed the suit with co.-^ts. 

The plaintiff apfiealed fioni this decision to the Court of Stidder 
Dewauny Adawlut. '1 he pleas of appeal were the same in pnr|)ori 
as those contained tn the plaint preferred in the Court below. 
Ilie respondent in answer pieaded that from the decrees passed 
by the Court, in the cases of Uonrgapershad Bose, appellant, vfrsn$ 
I'lte Collector of the 24 Fenrnunas, respondent, decided ou the 
18tb of August 18u6, and of Baboo hiijtialh and oilwrs,appellants, 
verses 1 he Collector of Burdwan, lesjHJiideat. on the 29ih of May 
1817, it was clear that the ap|>eilants claim to a reduction of the 
jumma fixed by the^fiicers of Go%eriiiueui was madinissible under 
the regnlabons. « 

The case came to a hearing originallv before the Second Judge 
(C. Smith), on tlie 27th of January 1826. when all the papers and 
pieadiugs haviug been read, as well as three decrees passed by thie 
Court, in the cases of Doui^aper»liad Bose, appellant, versus 1 be 
Collector of Jlhe 24 Pergunnae, raspondent. decided ou the I8lb 
of August 1606, of Baboo Birjnaih and otherl. appellants, versus 
71ie Collector of Burdwan, respondent, on the 29tb of M1817, 
and of tbe Collector of Barqjiljr, appellant, versus Major Hvder 
Beg Heareey, respondent, on the 28lh of July 1^24, he recorded 
liis jttdgmeot to the following %ffert. 

** Claoee 2, eectmo 29, regulation 7 of 1799, dote not, in ^t 
eligbttet degree, affsct the present claim; for it refers to seotiuB 
10, regulaiioB 1 of 1793, mtd was enacted to rtgolatetbe etie.of 
such entire estates ae sboeld foe put up to anctioa tn two or more 
lots, tbe jumma ebargeaMe on eacb bavtog been separately and 
dUtiactly fiaed ptevioue to each %ale. iL the preeenl ewe Use 
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estate was not divided into two or more lots at the public Bale» 
wliicli topic p)are» on the 26ib of September 1809,^ but was sol<l 
entire and in the eaiT;# state as when in the posMssion of Furlie, 
Fer^uison and Co., and, therefore, the circumstance of a year 
having elapsed before the aciion was brought does not bar the 
appellant's claim. In the next place there are certain circuni- 
staoees peculiar to the present case which distinguish it from tha 
three cases formerly decided by this Court; for, in this case, 
Goveinment being onvinced, on investigation, of the deficiency 
in the quantity of land, refunded to the former poeseesors the eum 
of Ks. 4,'200, to cumpensate fur the loss sustained in consequence, 
and if the foimer possessors were entitled to a refund of a portiou 
of the Qovernmeut Eevenue, the purchaser at the public sale, who 
succeeded tu all their rights, is likewise entitled to the same com¬ 
pensation. If there has been any delay in the instimtiun of the 
euil in consequence (»f an ignorance of the state of things, no 
blame cau be attached tu the appellant. He purchased the Pul- 
tah estate for Rs. 5,775, supposing that it consisted (according to 
the description at the time of sale) of 1,417 hteyaks^ 11 6isu;as 2 
chittuks of laud, and one year after the public sale, iu March 1811, 
Uie above refund was conceded to the former proprietors. The 
notification dues not make the sUglitekt iiv 9 fition of the deficiency 
ill the land; how then could the real particulars of the case have 
been kiiuwii ut the time of the public sale so at to deter the pur¬ 
chaser from biiving > No portiou moreover of this deficient land 
&pi ears to be in the occupation of any third party against whom 
the appellant might bring his action and therefore the argument 
urged III former cases, that the respondent should have sued tlie 
persons in poasedsion does not apply to the present case. I'he 
appellant claims only a reduction in the amount of ji'amma and 
u refund of the surplus revenue already paid by him. Aud it ap- 
I>eftr8 from (he letter of the Acting Secretary to the Board uf Reve¬ 
nue. dated the 31st of December 1819, that the Board admit that 
if the apfiellant relinquishes the above estate and it should revert 
to Ouvernment it will be necessary to make a reduction in the 
jfNmma, proportionate tvi the deficiency of laud, before it it again 
sold. 'Ihe argument that no diminution in the amount of revenue 
waa conceded to the* former possessors is altogether futile; for 
their estate was transferred to another person before the deficiency 
io the laud was,‘established and they bad consaqneutly no induce¬ 
ment tu exert themselves for a reduction in the future jN/ama. 
I'he appellants statement with respect to 249 beeyah$t^B bi$was 14 
cAiUaAs, being the extent of deficiency in land has not been 
denied in the answer tq the claim or other papers and this silence 
on the pbrt of the defendant appears to imply an assent to the 
nature of the claim.*' Vor these reMons the Second Judge re¬ 
corded his opinion that it would be proper to reverse the decision 
of the Calcutta Provincial Court. pMsed on the 5tb of February 
1833, and to award to the appellant for seven years from 1216 to 
1223 B. S.inclusive, the sumofRs. 1,685, (calculatingat the rate 
of a little more tlian 340 Rs. per dfiwttiii, or 15 anas, per beegab), 
and for tha ten years which had slapsedunce the aosUtution of 
the suit, iutmely,froml823 to 14132 £s.ii^clutive, at the same rate, 
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Oie •«» of lU. 2.407, or io* lb« afgregate for 17 tb* nom of 

Hi. 4.0P2, pftvable by Goviroment, oho should in futurot from 

B. !!>.. receive from him an annual reveaue 4f Ri. 1,127; the coiu 

of boib Court! to be defrayed by the reipoodent. TheCoUee* 

The cate wai next brought before the Third Judge (C. T. Sealy), Jj* 
who ou the Sihof February 1826, recorded hit mfoMm. 

•taoce ae follow!. 

** Afier an atientive coniiderattoo of all the paperi and circum* 
lUncet of the preient case. 1 am of opinion, that it clearly comet 
withta the proviitoni of rlauie 3, lettiou 29, regulation 7 of 
1799. By the above enactment the appellant was required to bring 
forward his ohjectiouc on the acore of any deBcien^ in the <niin> 
tity of laud within one year. Aa he ha! faifed to do this and has 
not brought his action till after a lapse of seven years from the 
(Lite nf the public sale, his present claim u not within the rogni- 
auiice of the Court by the provisions of the ^bove regulaiioti. 

1 am, therefore, of opinion that the decree of the lower Court 
should be aftrmed in every point." « 

1(1 consequence of this difference of opinion the case was or¬ 
dered to he over for the consideration of another Judge. 

The Chief and Fourth Judges (W. Leycester and W. Doriu), 
accordingly next tookwup ^he case and having gone through it, 
passed a decree, on the i4tli of May 1826, in purport as follows, 

“ ‘I he plaintiff did not bring this action to be relieved from the 
bargain on the ground of any inaccuracies in the advcrtisefneni 
exhc’ited at the time of the aticlion nor to recover the remaining 
land of that specified at the time of sale, if in reality they gut 
possession of no more than one or two hundred of land, 

or whatever it might be; but expressly for a reduction in the 
amount of/umma fixed by Government on the Pultah estate, as de¬ 
tailed in the plaint—adinitiing that section 29. regulation 7.1799, 
is applicable rather to portions of estates than to distinct estates, or 
mehali, still the spirit of it is applicable to all ^les, end, as well 
according to that enactment as to the praciice of the Court in for¬ 
mer casesj the Judicial authorities have no power to reduce the 
amount of Bxed by Government. There seems therefore 

to be no good reason for interfering wijh the judgment of the 
Provincial Court. ’ A decree wae accordingly peseed, dismissing 
the appeal, affirming the order of the Court below, and making 
oil costs payable by Ute appellant. * 
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. THE-COMPANY’S AGENT for Saltpetra. Appellant; 

M*v 9Bik. ^ 9kTtU9 

NEELMUNEE MUTER ind RAI PRANKlSttEN 
MITTER, RupdndeDt. 

suit was instituted Originailj by the appellant, in the 
fi>rultpr> P*^''inci®l Court, on the 20th of Deceniber 1819, against 

trr having the reapondents, to recover the sum of He. ll,428-~0(i account 
aariutAHiiui of certain quaotitiea of Saltpetre not duly delivered at the 
liuiuf uiak« ^®™P*^'*y** saltpetre factory, at Patna. 

iatgliuDM'lf plaint let for^h that Kaleepershud Chukurwutee, received, 

r«s|M)hRtbte different times through Ramsooiider Mitter, the d^wan of 
Iw ilie ftiU (he salt}>etre factory, at Patna, the following sums in advance and 

receipt for the same, via. lU. 10,000, on the 2d of 
■•etoicati ^sl’ruary ; Rs. 2,600, on the 12tb of May and Re. 9,375, on the 
Lv tiii con- 28th of September 1818, forming a total of Rs. 21.875, under 

to supply 3,500 mauuds of refined saltpetre; that 
TcIvtU •«[** ^'**tisoonder Milter took from him two i^atnamag or ackoowledg- 
VRDcet for ineitts—one for Rs. 12,500, dated the let of April 1818; the other 
tiiesup|ily for Rs. 9,375, dated the 28th of September 1818, secured on 
guarantee of Munohur Buiihoojea to thw Agent and himself and 
liRrtiix ah •**®“*®^ lArarattwa in the ehape Of a security bond on the 
Trudy fur- of October 1818, selling forth that the contractors were 

niiUi'd M- responsible to the agent for the repayment of the advances made 
MrUy,held m them IQ 1817 and 1818, according to their agreement, and that, 
t^ra by *l« svsnt of their being unable to discharge the amount, he 

aKeniwiil iRsmsoonder Mitter) would make good the deffciency from his 
lieuxinic own funds. Subsetpiently Kaleepershad on various occasions 
^ supplied 1,()71 maunds, 19 seera of refined saltpetre to the value of 
felviicv^r disappeared without liquidating the balance 

tbf other advances and Munohur Runhoojea is dead. Under these cir- 

■uretitf*. cumstaiicetf the ailkouiit now claimed is rec'overable from the above 
deuKin under the i^rariMima executed, on the 17th of October 1818, 
*l’he dewan being dead and his sons (the defendants) having suc¬ 
ceeded to die possesaiou of his entire estate the present suit is now 
iostitutsd against them.. 

The deibndanu in reply altogether denied the plaiotifiTs claim, 
and itated that the agent at the factory had the power of making 
advances and that their father Ramsootider Mitter filled the 
situation and perfurnied ths duties ofdcioaa, being subject to the 
c'ontroul of the agent, but was in no way authorued to advance 
money; that it was contrary to all usage to take an iAroraama or 
deed of aokpowledgmeut (br sums advanced, from the efewan, nor 
had any of the commerciak agents ever, taken an lAremaasa, by 
way of a security Imnd on mooty loot, from the officers of their 
•siablishroenl; that if the plaintiff, tibo had persecuted their 
(the defet>danU> f«ther in order U make him resigu, bad forcibly 
competed him to execute thq above deed, it was clearly void; 
that if the plaintiff really had contidefed such iJtrariuma to be a 
valid and btading iaatrument, there was no necesaity, after it had 
bean axecutad; when M^aohur^Buahot^ea ^ aurety of Reaper- 
•had ChttkurwtHee (to whoa ihe*'«tvaA6es dere aade) went to 
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to have taken the eeciirity of hi» ) rother Ramdhun Dun- t9f7. 

hoojea, «rhich wa» done, as appaare fft»in U»e perwawM addressed ^ _ 

to tbe above eureiy, on the 2}tt of Ocldver 1818; that ^»e»idei 
Kaleeper*>had Chukurwutee to whom the advance* eere made wai afMtfor 
alive and reaiding in mmtxa Achouna. pergunna Piindwah,jMli|»Mrv •. 
7.iilah Hoogly, and although Munohur, hie aurety, waa dead, yet **•* 
hia brother and heir Raindhun Bunboojea waa in poaaeaikon of m* 
eatate and worth many thouaand He.; that theae peraont oaght pr«oki»h«A 
to have been toed, and as the plaintifT had not proceeded agatnvt Mittvr. 
them, be ought to be non«8uit«d on the present occasion, and that 
the agent, whose continued hostility compelled tlieir father to 
retire from the-situation of tUtt'an aod to g’^ve up*the ac« ountt of 
his office, would never have accepted hi* resignation lud be 
considered hi^ retponaible on any account. The plaintilT in 
rejoinder stated that the defeudanis father Itimseir received the 
monies advanced for the provision of saltpettp dctttiously in the 
names of others, executed io consequence the ikrarnama dated 
the I7th of October 1818. and, in conformity thereto, hiniself re¬ 
paid the sum advanced to Rainjye Mitter, a contractor; that the 
amount now claimed was due from the defendants under tbe above 
deed and th.it there was i^o nei'eseity io sue Kaieeperihad Chu¬ 
kurwutee or Ratndhft* Bunboojea- 'Ihe defeodants in replication 
reiterated their former allegations, denied that their father received 
the sums advanced ostensibly in the name of others, and contended 
that Ramjye Mitter, a contractor for saltpetre, repaid, from hi* 
own funds and with his own hands, the money which had been 
advanced to him by Government for the supply of saltpetre as 
oould be substantiated by an ikrarnafiia, executed by Ramjye, on 
tbe '27th of February 18*19. by the petition of Rai Neelmuute, one 
of tbe defendants, dated Uie 23d of September and the f7ereMMMar 
issued by the plaintiff, on tbe 23th of A^ml and 6th of May, in the 


same year. 

On tbe 20th of January 1823, the Second Judge of the Provinci¬ 
al Court, expressed bis opinion that the plaintiff's claim would not 
lie against the defendants. For the authenticity of tbe nlramaiiKi, 
dated tbe i7tb o( October 1816, bad in no way beer* established, 
and even if it had been, the executionsof any auch deed by the 
father of Che defeodaots, who wae one of the subordioate officers 
of the factory, wae contrary to all rule and usage. Nor did it 
contain any stipulation biiuuag the beire of tile late Rameoonder 
Mitter io fultil it; and from iha circumeumce of Uie plaiotiff’e 
having, aubsaquent to the data of tbe above tArarnaesa, made 
Raadhon Bunhoojea become aarety for Muoohtir Bunboojea (the 
eorety of Kaieeperihad Chukurwutee), there waa reaeop to suppoee 
that M (tbe plaintiff conaidertd tbe UuvrmoMa to be irregular and 
invalid. He accordingly dismiesed tbe suit with c<Mts, leaving to 
the plauitiff the option of proceeding against Kaleepershad and 
Ramdbon Banhoojea (eorety of the late Munohur Bunboojea) 
for amount of Me preeant claitm * 

Oovemmtikt being diseatip£ed with tha Ibre^ng deoehm 

S ealod to tha Sudder Dewanoy Adawlut. Toe caee caoM to a 
tariag origiaally b^ra the Secoad Judge (C. Smith), to the 


when he deUyeradhie judgment to the foUowiog effect* 
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CASES IN THE SVDDEft DfiWANNt 

** I am of opinion that the autbenticiu of the dead exeoatad bf 
E-amaoonder Miller, late deioaa of the Patna factory, on the I7tn 
of October 1818, is eitLblishad by the gename appeirance on the 
face of it, the eridence of Munohur Singh and tbe original English 
petition, dated the I4th of February 1819, filed with the proceedings. 
This deed sets forth that ** certain sums of money advanced by the 
agent to contrsetore on security for the proviaion of refined saltpetre, 
in the years 1817 and 1818, shall be realized from the contractors or 
is default thereof the tUwan, (the assistance of peons being pfevU 
ously granted to him) shall make good the dedciency from hie 
own funds."—Tlie expression such contractors as received ad-> 
vances from (Government, in the years 1817 and 1818, for the 
provision of refined saltpetre ** on is of essential impor* 

tance in the present ease, for it is clear from two ik^rnamag^ dated 
the let of April and 28th of September 1818, that Kaleepershad 
Chukurwgtee, on'giving eecurity. received in that year from the 
Treasury of the Patna factory, the sum of 21,875 Rs. of the 
Company’s money for the provision of refined saltoetre. 'I he 
plaintiff after deducting from* 4,000 maunds valued at Rs. 6.4. per 
ntaund, 1,671 maunde, 19 eeers, which, at the above rale, would he 
worth Rs. 10,446. 13.6. has brought hi« action for the balance not 
delivered, viz. 2,328 maunds, 21 seers of salit^etre, and the defen* 
dants have, in no way, proved that they did provide more than the 
above quantity. Kaleepershad having left Patna and gone t.» hie 
home, which war situated a great distance from thence, it was out 
of the power of the azent at the Patna factory to send the peons 
of his establishment to receive the ealtpetre or the balance due ac* 
cording to the deed. Whether therefore he he alive or dead, tbe 
plaintiffs claim again!«t the heira of the late Ramtoondcr Mitter 
is perfectly regular and correct. The plea that Mimohnr Bun- 
hoojea and Ramdhun Bonhoojea were securities is altogether 
irrelevant, inasmuch at it does not appear from the above docu.* 
ment that Kaleepdrshad omitted to give sectirity; on the contrary 
the said deed was executed in consequence of advances made by 
the agent during the years 1817 and 1818. to contractors on secu-* 
rity. Besides from all the circumstances of the case and the 
power vested in the resp«.ndents father for the management of the 
affaire of the factory, there is strong reason to suspect that the 
contractor and his first and second surety were the creatures of 
the late desoan, who wee by no mkans unconcerned or unac* 
quainted with tbe secret history’hftbii transaction and the embez* 
xlement of the Compaqy'e monev,*’ Under these circumstencee 
the Second Judge dia not deem it proper to afiSitn tbe decision of 
tbe tower Court and declared his opinion that judgment should 
be patted fur the eppellaM awerdiife^'to him the sum of Rs. 
1 1 , 428 , payable by the respondents^ umq should likewise bear all 
coate. 

The oaie was next taken up by the Third Judge (C. T. Seely), 
on the of January 1827, • who recorded bis ofunion in the 
followikf terms. V ^ 

•• In thia cats, it appears that two pertOM are stated to have 
witneMed tbe s&ranuMiM, dated thq 17 ® ofOk tober 1818 , of whom 
one it deed.' Tbe ether (Mnaornt Singh) hae depeeed that he 
etteeted the above deed at the requeet of the agent at the factory: 
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thftC lUsMendtr Mitter wm prtteirt tt Iha tiip«, bot ^thit h* ttir. 
(tha vitatM) naithar haard fatm aidcnowladg^or deny tha aiacti-"" 
tioB of it. And althouj^, in an originat En^liiih paiition, datad 
tha 14th of February 1819, purporting to have bean preaaiitad t>y aMt f«r 
Ranitoondar MHtar to the Board of Trade, (filed among il»a 
papera of thie caaa), he atatae that he had. at the requeit uf the 
agent and urtder the idea that the former eervaots would be coo- 
tinuad in their aituationa, executed u deed making bimaelf reapon- prnak^Wa 
aibla for tha good conduct of tha »udder and mofuttil om/o, and MUur. 
though it ta probable that tome ahrariMifiia waa executed, yet 
the authenticity of the document now brought forward hat in no 
way been eatabiiahed, nor haa the signature of Hamebonder Milter 
thereto been eatiafactohiy proved. Itia moreover set forth in that 
document that if the contractors failed to supply the saltpetre 
according to their agreement, the agent at the factory shouid, 
according to the regulations, appoint peons to asdat him (Ram* 
soonder) and he wouid be responsible for the default. The ageiit 
however had neglected to fulfil the conditioua of (he deed. Even 
supposing Ramsoonder Mitter to have executed the deed in r)ues> 
tion, 1 am of uptnio;i that it only meant that if such contractor* as 
gave security on receiving the •advances, or their sureties failed to 
provide the saltpetre he fBamsoonder Mitter) would be responsible 
for the default. But it appears that Kaleeperahad is alive and 
that the heirs of Munohur Bunhoojea his first surety are in Che 
posseeston of his estate and provided with abundant assets, 

Kamdhun Bunhoojea the second surety for Kaleeperahad U also 
alive and residing in ziUah Hoogly within the jurisdiction of the 
Calcutta Court. The aaltpetre agent ought therefore to have 
sued the defaullec Kaleepershad, the second surety Rarndhun 
Bunhoojea, and the heirs of ihe first suretv. Ashe has not fuliowed 
this course, 1 am of opinion that he should be tioo>suited.** 

The case was next brought before the Chief and Fpurth Judee* 

(W. Leycester and W. Dorin), on the t4th of May 1897, who. 
after a careful consideration of all the circumstances of the case. 


passed (he following decree. 

The substance of tbb defence in tbit case seems to be ** 1st. that 
there was no such security bond executed by the deceased.—^ 
2ndly, that euppusing any such to have been executed, it must 
have haen taken by compulsion, for it was againt^all usage and 
propriatj to take such a bond from a ministerial officer of tbs 
faciory**3fdly, that at all evenit the tnit was irregular for the prin* 
npal defaulter Kaleepershad. and the heirs of the first surety 
Munohur, should have been first proceeded waioet. 

First, then, as to the question w regularity * 

Supposing ihe security bonds dnder date the 17th of October 
1818, purporting to be fromthf dewon of the facCbry in favor of 
the Oovernumot agent for ealtpetre, to have been duly executed, 
u sett forth that certain mooiea advanced for the years 1817 
1818, to a contractor for the provieton ofbaltpetre shall be foilowqfl 
by the due delivery of given quantities of saltpetre : dr thM 41 m 
dewan,<certain aeaistance ii^the sbapeof peooe. being prevtoosly 
afford^him) will baraspqattblewith^is ownfneds for tbedelhail. 
h is fisted by the plaint, and not dieptited by the difettdMti» 
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i$V. that Kalaeperihad was the contractor: and Ihitt defaoU toole 
. place od hit part to the eateot laid in the plaint. Under thete 
Dnr's circumttauces therel^esmt no reason why the Government should 
sgeL fer not sue on tbit bond, if they think proper, notwithstanding there 
«aliprti?.v. was another surety, prior in point of time, and also a surety of 
Eat that surety, posterior in point of time, and notwithstanding the 

llsi pnncipal debtor has not been sued. The plaintifT elates him (the 
prankubee principal debtor) to have absconded; and it is clear that whether 
Miiur. he has absconded or not, he hae gone to a distant part of the 
country and the defendaote neither alledge that be has aseete, nor 
point out spy. 

As to the other surety whose heirs are stated to have abundant 
assete, it seems optional with the Government to proceed first 
against which of the two sureties they please, and supposing the 
Government to have enl'orced payment from the defendants, as 
heirs pf'toe aUedged surety Kamsounder, the only question would 
have been, how far the defendants might have had their action for 
proportionate contribution against the other surety for the same 
principal debt; besidve their und<>uhted right of action against 
the principal debtor, whenever he should be forthcomiug and 
solvent. On the question tbereforjB as to the regularity of the 
suit, it seems fit to be eustained. as no# ^ironght. 

Then the next and main question, as to the merits, is whether 
the bond is to be enforced. 

But the evidence brought to its execution by Ramsoonder ap¬ 
pears to the Court insuffii ieni; for the one witness brought to 
speak to it, does not state facta from which its due execution can 
be gathered, especially under the suspicion raised by the circum¬ 
stances of the case, that the dewan must have been under coer¬ 
cion, or undue influence. And the paper (an English petition), 
purporting to have been written by Ramsoonder, lo May 1819. 
referred to in the pleat of appeal as confirming the one witness's 
testimony, and as being, jointly with it, suflicieot for proof, does 
not, in the opinion of the (tonrt, confirm it; but only leaves it 
under the same suspicion es before of having teen taken, if taken 
at all, by undue influence. • 

And it should befremarked that when the cootractor, Kaleeper- 
ahad executed engageroente for providinir ealtpetre for advances 
made to him, be geve Munohur as security in the usual course: 
mud only soro^tiine afterwards app^rsthis eliedged security bond 
of the dewan, purporting to bind him personally. And though it 
Is aUedged that the dewais waa the real rootractor in the names of 
others, yet this U <^enied by the defendants, and is not in proof. 

Under the whole vikw of the ease, the Court do not look on the 
evidence adduced by the plaintiff oa affording sufficient proof 
the due execution of. the bood, by the late deunin, and for this 
tNMB affirm the-deerte of the lower Court." 



ckitm fH tHt 9o0nn dbwannt xtAvrttt. 



T, HOO (Attorney of TnoiiAt Hirtx* AeeeeMd)^ 

Appellant. # 
versus 

PETER MARQUIS, Reipondent. 

THIS suit wee inetiluted by T. Hull. <eince deceiird), in the 
Court of the suborbi of Celcutta, on tb« 16th of March 18)3. i> 5 riU«ii. 
egainit Peter MerquU, to recoeer poeeeseion of one heeyak, 

•eventeen hiswa$ of land together with a tank end garden ap 
pertaining thereto, situated in Entally. The plaintdT was aoU,,,*^,."** 
inhabiUnt of Chandnee. The plaint set forth •that the plaintiff's twM 
father (T. Huti, senior), was in the pilot service ; that he purchased ^ “***' 
fourteen Ursulas of the land in question, from Sookhdeb Chose and 
one beegakt three 6»sw<ia from Hancboo Das, together with the uv. |l tlw 
garden, tank and biiiidings thereunto appertaining; that, .in the siiit^ni.^ 
year 1783, he obtained a Pultuh and continued in potsesstou 
during bis life time, regularly paying revenue fur the same; that. 
besides the above property, he purchased two 6uwas ten chittacks i„ • 

of land, with e house in Nulpnkbnria, within the limite of Cah'uttH, 
as well as two other pucka Rouses in the same neighbourhood; 
that he died seized of ilfe%bove property in the year 1792, leaving. 1",^ 
besides, at bis death, effects and inooey to a considerable amount; (.hI ..i ii,a 
that the plaintiff being a minor and his father having died iiiteS’ pun i>:«m 
late, his mother Lucy Hntt, took out letters of administration 
fr^rn the Supreme Court; (hat, on his father’s death, hts mother 
obtaiued a pension from Guverameut of 20 Us. per mensemt cm 
wiiich and the proceeds of the property left her by his father she 
lived and supported the plaintiff: that in 1811, the phuatiff came 
of age and discovered that the defendant had got possession of 
the Kiitaiiy property, under an allegation of ptiri.hase from his 
mother; that in the year 1817, the defendant came to him (the 
plitiutiff) and tried to prevail on him to execute a te'Cahe, which 
however he refused to do and denied his right under tlie puc* 
chase; that fiodiug the defendant had collusively obtained the 
registry of bis name as proprietor in the Collector’s offife, he 
brought this action intending to sue for wai^e and rue^ne profits 
at a subsequeut periiid. The suit was laid at 2,220 Us. 

The answer of the defendant was to the effect that Lncy Hull be> 
ing much in want of money for the purpose of repafnog the bouses 
left by her late husband, in the town of ('alcutta, which houses 
were in a ruinous condition, sold the Entally property to him, for 
the SDm of 500 Rs.: that the sale took place, on the 7tb of March 
1800, when the defsndant immediately olAained possessipo • that 
the plaintiff's mother, by meapsof the puachase money, repaired 
the houses, in Nutpokhuria, within the oty of Calcutta, and let 
them, supporting herself and her miuor son wt0i the rents there* 
from derived ; that on bis application to be registered as proprie¬ 
tor, a proclamation issued from the Cqjlector’s trfhee, on the Tthof 
July 1812, for the appearance pt any counter clain|ants and* no 
one appeared although the plaintiff had then attained the age of 
mapritv; that be had r^ularly paid the reote and ^at from the 
date or bis purchase to the presdbt plaiot, a period of Aaacly 
eighteen yean had alapsed. 
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I8tr. In replication tbe plaintiff alledged that hie mother oever wae 
■ in want qf money and that tbe plaintiff, having reiided within the 

PetM^ir> Calcutta, waa^hoUy ignorant of the exiateoce of any pro* 

flul^ ’ clamation. 

Among tbe documents filed by the partiee were a cerUfioate» 
that tbe widow of T. Huit, senior, was entitled to a pension of SO 
Ks. per mensem. A Pottah signed by the Collector. Letters of 
administration granted to Lticy Hutt, widow of the intestate, de¬ 
ceased, dated iu 1792. Tax bills for T. Hutt's houses, in Calcutta. 
A letter from (J. Miller) apparently son of Lucy Hutt, stating the 
sums expended in tbe repairs of her houses. Pottah to P. Marouis, 
dated 21st of April 1815, for property in Entally describea as 
being late tbe property of T. Hutt. Bill of sale to T Hutt of one 
beegah three cottahs from Panchoo Dhs. Ditto of thirteen*cor<aAs 
from Sookhdeb. Bill of sale by Lucy Hull to the det'eitdant in he^ 
capacity of admiuietralion to the estate of T. Hutt. Various wit¬ 
nesses were produced who supported the respective allegations of 
the plainiiff and defendant. 

On the 21st of February 1819, tbe Judge of the suburbs gave 
judgment in favour of the plaintiff, considering that the sale by 
the plaintiff's mother during his minority was not valid and 
could not be upheld ; disbelieving the all^(ition as to the necessity 
which existed for raising money to repair the other houses, and, 
admitting its truth, being of opinion that it did not confer the 

f )ower to sell. The defendant was at the same time declared at 
iberty to sue the plaintiff’s mother for the recovery of tbe pur¬ 
chase money. 

1'he above decree, however, was reversed on appeal by the 
Calcutta Provincial Court, on the 24th of December 1821. Tbe 
Second and Third Judges of that Court expressed themselves of 
opinion that the price paid by the defendant for the property to 
the plaintiff's mother was a fair and reasonable price, with refer¬ 
ence to the value of property at the time; that, according to the 
law by which the succession of the parties to the deceased's estate 
was to be regulated, the plaintiff was entitled to two-thirds and 
bis mother to one-third-^onseqiiently the sale by her could not 
be held to be void; and that if the plaintiff deemed tbe price 
received by bis iiioihtr to have been inadequate, he was at liberty 
to indemnify himself by making an equivalent deduction from her 
ehare of the properly upon coming to a division of it with her. 

From ihii decision au appeal was preferred to the Court of 
Sudder Dewanny Adawlut, byT. Hoo, attorney for the plaintiff, 
who had died in the interim. On the t2th of June 1826, the 
Second Judge of ihe Sqdder Dewanny Adawlut (C. Smith), recor¬ 
ded his (Spinion that the decree of the Court below should bo 
amended, and that tbe*sale by the ibother of the plaintiff should 
he held to be good and valid for one-«third of tbe property and no 
more, she being entitled to so much only and consequently with¬ 
out jiuthority to dispose of more. On the 7tb of April 1827, the 
Fifth Judge (A. Ross),decided his opinion that the decree of tbe 
Court below should be affirmed. He observed that tbe name of 
Peter Marquis was rostered in 1615, as proprietor of the land 
purchased by him, tha| ie five yeire after the plaintiff had attained 
ftie Age of majority, and that the ohjection should have been 
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Iwfore; thit the molbtr had claaiiy a rijrht to 

OM'tbird of bar huiband'a propartv. and that it had aov tiaaa hj . . 

aaa maaoa aMabliihad that tba proparty uodtr litigation«"f. Nea* a. 
which she had disposed of, excaadad that proportion. Pmrifar* 

The case was next Ukati up by the Chief and Fourth Judges (W. 
l^yrasiar and W. Doha), who deemed it necaesary to the formation 
of a correct judgment to consult the advocate general oo the qiiee* 
tioB of English law which it involved. On the 8ih of May, the lot- 
lowing question wee accordingly propounded to that officer. 

*• 'J'homaa Hull, an EngliiibmaB, (in the pilot earvice), died io 
1792, at Calcutta, leaving a widow llney Hutt, (a native of India), 
and Thomaa Hull, a eon of the marriage, then a minor; and ho 
UK property, consisting of two houses within tKe town of Calcutta, 
atid oner house with I 6eepaA, 17 6itwaf of lend without the town 
Hi Eot illy : and sundry personals, betides about 1,000 Rs. in cash. 

Letters of administration were granted to the widow, (the deceased 
having died intestate) by the Supreme Court, in the eaidh veer. 

On the 7ih of March 1800, the widow, as adminisiratrii, sold tha 
house and ground at Entaliy to Peter Marquis (not a British sub* 
jei-t) for 500 Rs. and possession was given accordingly. 

In the year 1811, the eon (T. Hutt, junior,) became of age*, and 
in 1818, but not before,j3roflghi a suit in the ttllih Court of the 
suburbs, against Peter Marquis, then and now a resident of the 
eubiirhs. to set aside the sale, as made without due authority. 

A Potlah seems to have been taken out by the purchaser in the 
usual form, and after the usual proclamation and notice, front tlie 
Collector's office, in 1815 ; and no hindrance teems to have been 
offiered by Hutt, junior. He alledgee that he did uot know of it. 

Prom the evidence in the cate, the Court infer that the sale 
by the admiiiisiratrix was not an indiscreet or unnecessary one; 
that it was made with a view to effect repairs in the two Calcutta 
houses—and for a purpose beneficial to the estate, and that the 
chief part of the process wae to applied, and no«part applied to 
any unfit purpose. And the price, according to the rates of the 
time (though they are now higher) was not an inadequate one. 

Your opinion isjequested whether, under these circumstances, 
and considering the long posseesion of the purchaser under the 
sale, and the oon-molestatioo of the minor Vor several years after 
he became of age; the Court would be justified under the English 
law, io upholding the sale, and leaving the son lo get sn account 
of the application of the proceeds from the executrix—or whether 
the Mle mutt at ail events be held invalid—tliat is to say, whether 
the decieioDS hitherto made by the Suprenle Court recognise or 
not ealee of land by an administrator; and if they do, whether the 
ground is narrowed to tales fey the actuq) payment of aebis, or is 
generally for purpotee beneffcial or neceeeary io^the estate. 

It should be observed ihatan the case in questioo, the estate was 
not insolvent; nor, as fares appears, had there been, when the 
sale took place, uor has there since Iwen, any separate esstgnment 
of the respective rights of the widowed the eon in the eetal^** 

The reply of ^e Advocate Generel wae to the following effect. 

** There has been to much difference of opinion in the ffttpreae 
upon the vanoffii queftiona coiiMClad with real pre^rtg, 





i8«r. 


T. Hoo. V.* 
l^eter Hv 


CA«Ea iN rue suoder deWanky Al}A#iot.' 

in this eoanCt 7 , that 1 Tael sonM hMltatloii in eivin^ my opinion- 
on the CMO ailMiited to ifia frotii- the Sudder Dewanny Adawlat. 

1 believe, however^ th^t U nevat hae hitherto been decided that an 
administratrix of an inteitate'i ^tate could make U good title to a 
purchaser of any 6f the real property Of the intestate, if be died 
abluent: and if lands in the tk<^itS9it are to be considered in any 
degree, in the light of estates in fee simple, which seems to have 
been held in the case of Gardiner versus Pel).—1, Jacob and Walker's 
reports —33,1 do hot know how such an administratrix can convey 
such estate. My own opinion ia that she cannot, and that the 
vendee, under her conveyance, may at any time within 20 years; 
be ousted ejectment. Fam consequently of opinion that the 
Court would not be justified, under English law, in upholding the 
■ale in question. But it seems to me that exercising (as 1'under¬ 
stand the mojksiil Courts to do) an equitable, at well as lecal 
rarisdictioD, the, Sudder Dewanny Adawlut may well require 
hsir-at-faw to account for, and refund to the purchaser, such 
portion of the purchase money, as shall be proved to have been 
expended, for the benefit of tbe hetr-at«law, on any other property 
to which he also succeeds; and if it can he shewn that he inherited 
from, or took under tbe will of hts mother any property sufficient 
to make good the amount of the purcfiasewmoney, I think it would 
be consistent with the Rules of English Equity, to compel him to 
refund the whole amount of etich purchase money, with interest— 
of course setting off such reduction against the mesne profits.*' 
Having perused the above reply and taken into consideration 
alt the circumstances of the case, the Chief and Fourth Judges re¬ 
corded their opinion that the decree of tbe Provincial Court should 
be reversed and that tbe appellant should recover possession of 
the land sold, on condition of his paying, within the period of six 
months, from that date, the amount of the purchase money paid 
by the respondent to Lucy Hutt. Final judgment was passed ac¬ 
cordingly. Thw decree did not provide for payment of interest, 
the Court deeming it probable that the mesne profits had exceeded 
the interest on the purchase money and it being darned adviseable' 
to leave that question open to future adjustment. Tbe appellant 
Xnd Lucy Hutt were left to adjust between each oiherthe propur- 
tion in which each was to contribute to the refund. 
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MUSSUUMAIJT WAJIUA, Apt>ell«iit, • . ffff* . 

vtrtut A I 

KUdEEM BUKSH.too Qf Naoie BuKtM, RdtpoD4«tit. iulf iKk. 


THIS ftuU VM toMiiuWd in UmP« tQ«cilv Couii,on the 43th df 
FebTuary 1803» by the eppetlaot e father. Fiieeelioo4«en, agmaei 
Nadir Buksh, •» /ormd jpaMperts. to recover poneaewo wad be 
r«gi»tered ai proprietor of ooe-third of tahok Ilabbukehpoer. dec. in brtrt bcitif 
pergtanna Aaeemabad. The action wae laid at Re. 1,766, brinf « •“« mJ 
oiaa>third of the triennial fwaMia and Re. 4.l66i one-thud of the 
pri> e realised by the paibuc tale of the above flocks which wae * 

Bdbsequeniiy eet aeide—lotal Rt. 3,934. ' litad^ inut 


1’he plaint set forth that Moohummod Buksh. proprietor of the 
entire taiook above iiienUoned, had a son named Nutroolla and a 
diMighter named Tajun. After their death Kad^r Bukeh, Nadir 
Buksh. (the defendant) Deedur Buksh and Munnooa, the sons, and 
Miissummant Rookun and Noorun, the daughters of Nusruolla 
and the plaintiff Fuseelioodeen, son of Tajun, suct*eeded as heirs, 
to po.<‘se>sion of the estate, which, by the rnutn ii conient of the 
parties, was managed by Kadir Buksh, who distributed to all 
their proper shares of ^iroffts—subsequently there was a diapute 
with Kadir Buksh relative to the plaintiff's share, namely, the third 
now claimed, and the case was made over for adjustment to 
MiHiftee Koodrut Oulla and othece. The decision was deferred 
and in the mean time, the talook was sold by public auction. 
Eventually, however, the sale was set aside on the suit of Nadir 
Buksh liy the Sudder Dewanny Aduwlut, who directed the appel¬ 
lant Nadir BnkKh and his cosUarers to pay Che sum realised by 
the (sale Rs. 6,300,) by the end of BAodMu 1411 F. 8., into tiw 
Bebar zillah Court, in order that the purchaser might be ejected 
and the appellant and his coshareri be put in possession of the 
t’Uook. I'he plaintiff accordingly requested Nadir Buksh to re* 
reive from him Rs. 2,166, being one-third of the proceeds of the 
public sale, and record his name for the share claimed, in order 


tbrnr>li 4 rr« 

wliicb 

Hue 

will 

iwnWI^ 

tlip lUugb- 
trr 

ibr •tsirr • 
briM|. wile 
brir wilt 
lake the 
wluilc |>ro- 
pcrijr, k- 
iuf eitiitlrtl 
In one- 
littlf u hrr 

ikjwririr 
nbari' nud 
tn ihf’othrr 
biilf l>y ibe 
rcturo. 


tb it he might obuin possession thereof in virtue of the decree 
)»asged by the Sud^r Uewanny Adawlut, but Kedir Buksh would 
not listen tn the proposition. '1 he plaintiff accordingly now sued 
and was ready to pay the sum of Rs. 3,933, as the amount of reve¬ 
nue and proportion of purchase money due omibe third share 
uow ciairora 


Nadir Buksh stated, in reply that the plaintiff’s moihar bad 
never succeeded to the share now claimed,* nor had the plaiouff 
ever enjoyed any portion of the profits •xealized from ^he estate. 
He (the defendant) lus fath^ Nusrooll|i and his brother Ksdir 
Buksh had been in possession of Uie falooA fo/ more than sialy 
years, and, in consequence of this loqg lapse of time, the pUintifl'e 
claim was tnadmisstbia under the regulations. The. allsdged 
Inference of the dispute regarding a ^lare of the taloQk to M^/im 
Koodrutoolla and osiers was altogeUier imtriiB. ^AAerths»sale 
took place, be (the defeiidanti bad sought redress from Qwvam* 
nent and in t^ tillaMProyinciel end Sadder Courts, end after- 
Bach icoable end. ee dhtiqy of Rb 20,(3^00, bed obteia e d A dicnB 
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from the Sudder Demnny Mttinjf uide the pnbAe 

Mmmwm * directiog^ him (the lliea eppeihuit) end the ether eharere 

■Met We* to pey Into the Behet lilleh Court, by the end of Bhadoon 12U 
net, •. F, S., the earn of Re. 6,600, being the emount leeltzed by the tale, 
Biduik. proridiog thet* in the event of tbeir fuiin; to to do, the 

decreee of the zitUh and Proviocia) Court ihould etend, and that 


they ehoiiid forfeit ail daim and Utle to the eitate in diepute. He 
pud the epecified amountinto the Court, in Bhadoon 1211. F. S;, 
out of hie own funde aod obtained poeeession of the talook at the 
commencement of d«tn 1212 F. 8. Had the plaintiflT been 
entitled to a ehare, be would have deposited his proportion of tbe 
money in the'Court witbin the prescriMd period. The rights of all 
tbe sharers were now forfeited in consequence of their having 
failed to make soud the proceeds of the sale. 

The plaintid’. in ruplicabon, contended that as the defendant 
had recpived advances on the estate, which was joint property 
(Vom Choonee Lai and Motee Ram, Uahajum, and had appropriated 
part of the money thus realized to the payment of the proceeds of 
sale, it was the joint act of all the sharers, and. consequently, 
the defendant’s plea on this point was frivolous and futile. 


On the 27th of July 1808, the Judge of the City Court, in 
passing judgment, observed that as then plaintiff grounded his 
claim to a share of the ta/ooii in dispute, (the estate left by the 
late Moobummud Buksb), on the fact of his being the son of 
bis daughter (Mussunimaut Tajun), which was not denied by the 
defendant; at neither the plaintiff nor his mother were ever in 


possession of a share and aa it had not been established by the 
evidence adduced that either of them enjoyed the profits of such 
share, and as the plaintiff had himaelf stated that forty years 
had elapsed since his mother’s death his 6laim was inadmissible in 
consequence of the lapse of time. He therefore dismissed the 


suit. 


Fuseehoodesn appealed to the Patna Provincial Court, informd 
Fouprru, und was succeeded on his death by his son Moobummud 
All in the prosecution of the claim. 

The Futwa of ibe Mooftt€^\n reply to a question proposed by the 
Second Judge of that Court staled, that the estate of Moobummud 
Buksh if distrihutsd among bis family according to the law of 
inheritance, would be divided into thirds, two of which would 
go to his son Nwroolia and the other to his daughter 1'ajun, 
aod that, if she leR no*otber heir, her share would devolve on 
Fuseeboodeen and on his death on bis heirs. 

The Second Judge, finding from the anewer of his law officer 
and all the proceedinge in the case that Fuseeboodeen, son of 
Tajun, was entitled to a third </ the estate of Moobummud 
Buksh and that Puseehoodssnhad stated in hispluothis readineee 
to pay Rs. 3,933, his propoetiou of the fnalgooxartt and of the 
proimeds realised by 0te sale of the above sharerecorded hit 
optotaai, on I7tli of May I619« that poesaasion of the share shonld 
be awarded to his heir UoAommud,AU, on paying the above turn 
and tbe order of tbe Patna City Court reverted. But the Senior 
Judge of Um Court, ia eoneufmaca with the Third Judge, affirmed 
the dyret of the PalMCetyCdntt, onihe^dth of Jnoe Idl'd, and 



CASKS MSI TKB SVGSEA DSWANNY ^ 

diunuMd thft tpiwal with roftta to ba tmad oa an; pf U» rttr. 
•ppallaat** property (hat might baharaaTurlojtliooaiioip ■' 

Moohunyand Ali proMnud a petition forip apoeul ^peal to tho 
Suddar Uawouny Adnwiui, which waa ihan rajactadhuiauhaaquantiy J’J’** 
to hit death and in cootaquance ol a darraa patted by this Coint, 
tn another cata» in which tUa tame partiea wera ratptciivaly BufctK. 
nppaUaot and ratpoiideni^ the appUcation of the prasant ai^llaat, 

(the aiftar of Moohummud Ali) for permittio'i to ha admitted to a 
apeciat appeal for 26,049. 11. tbraa timet the tedder Jmmm^ 
of the ahara claimed, waa accadad to, is coDMdcralfoti of certain 
circuroatancea set forth in the above decree. Nadir Bukah waa 
succeeded on hia death by hit ton Kureem Bukft. The case 
came to a hearing originally before the Second Judge (C. Smith), 
on (he*)8th of January 1826, who recorded hit opiuiuo to the fu)» 
lowing effect. 

It ia clear that the falook in dispute wat^Uie prc^artv of 
Abdoofuiam, one moiety of which decanded on his death to Allah 
Buksh. bit elder ton, and the other to hii younger aou Moohutn- 
mud Bukah. Moohummud Bukah dwd, leaving at hit hairs one eon 
Nusroolla and one daughter Tajaii. This Tajun died leaving 
Fiiteehoodaen the original plaintiff' in tbia suit her hair. His 
right (bereft re to one>ahard ^ Muohumrnud Bukth'a moiety of (be 
aiiiive estate ia clearly made out and does not admit of doubt or 
dispute. The other pleats of the respondent with regard to the 
Unse of tune, and his having paid the sale money, fire, have been 
fiiUy considered and disproved m the decree (No. 1680), pasted 
on the 26th of March 1821. On reference to the papers of caae 
No. 1381. decided by this Court, on the 24(h of November 18)8, 
it Hppears that in awarding posseeaiun to Gutir ilukdt (one of 
Allah Buksit’s family and the respondent on that o<'cs«ion) the 
C.ourt provided that he (the respondent) thotiid obtrun possession 
Oil paving to the MahnJuB the balance of half the proceeds of sale 
due from hia share, deducting whatsoever iuight*have been re:<- 
Jized as profits therefrom, and, if the Maknfttm refused, )>e was at 
hhertv to sue him for possession. Whan afterwards the Mikniuit 
would not relinquifh the share of Gour Bukah without a suit, the 
lat er prosecuted him in the* Patna Courband.on the Pith of 
l>ecenii>er 1S2), got a decree awarding him possession of his share 
and the sum of Ka. 73.250, as principal and interest of surplus 
profits appniprUted l>eyond the amount of tito sum due from 
(he years 1212 to 1228 F. S, —Byjnath Sahee and others, ap» 
pealed to this Court but the matter was compromised by the 
parties for Rs. 34,000—such an amount of surplus piodta Ijeiug 
found due from the Muha/un on account the moiety. 
to Allah Buksh’a family, it is sinneceaaary fiir the Omih to direct 
Ml (hit case, which refers to the other moiety held by the same 
AfnAs/«a,that MntsummauTWajiide, (he ejMellantfown sister Uf 
the late Moohummud AH bod of the plaintiff Fuseeboedcanfaball 
pay eoy thing to obtain potsetaioo of ^ ah«M in diepnte: Uiff eaid 
MuMummaut Wejida being dyarty entitled as re^ary to 
of fsther*f property and on her brothers death tn hse ^owAvv 
share, to half of it as her apecifle potthin and to the other 
nturo or, ftadd.^ He fasftherefblh. of optaiee tM the dMtokrW 
TOt. ir. L L 
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1BS7. bQtb the 4ower Court* ebould be rtTOjcied, the appallaot pot imnaa- 
ditUly ao^uDcoodittonaliy into poueuioD of one-third of Allah 
tDMH^Wii. *Bukah’e moiety of taiogi Unhbuk«)ipoor« 4(0., ell coeU paid by the 
id*, «. respondeoU, and the eppellanl.left at liberty to sue the Makmjun 
KHre«iii ^ for the surplus proAt^ due on such share* 

Bulub* * «Tlte Fourth Judge (W. Dorin), next took up the ca^e and having 
gone through all the proceedings connected with it, expressed hie 
opinion tiaut Mussuremaut Wajida, who now prosecuted the 
appeal, as heir of the original piaintifFsince deceased, could not* 
well be excluded from her share for the reasons detailed in his 
proceeding on the former cause : No. 1680,—dated March 26ih 
1621; becausb two branches of this family already recovered, 
under the decree of the Sudder Dewanny Adawlut, passed on the 
]9th of December 1803, and. the meaning of the clause in the 
decree in favour of alt the heirs was further <'xplained in the 
Courts proceeding of the 30th of January 1804. He. therefore, 
thought that Wajida, who now claimed as a daughter (she in the 
former case claimed eepacately and distinctly as wife of Decdar 
Buksh) and as heir of the original plaintiff Fuseeboodeen, her 
father, (her brother Moohummud Ali Using now deadh was entitled 
to possession of the share due to her father, namely, one-third of 
the moiety of talook Uabbukshpoor, d;c.,,aihich constituted the 
estate of Moohummud Buiub, ou paying her proportion of the 
sum of Ks. 6,500. 

And as the profits of the other moiety of the talook, which was io 
the possession of Byjnatb Sahee, olta^ Birj Lai, son of the late Mahn^ 
ji'un Motee Lai and Mustummaut Radha Beebee. wife of the lat» 
AfaAn^un, turned out, on the euit of the half sharer Gour Buksh 
against the MaJiojun, appealed to this Court by Byjnuth Sahee, 
and compromised, on the 26th of May 1824, for Rs. 34,000, to 
have cleared off the debt and left a balance against the Makajun, 
U was presumable that the portion in question would also have 
cleared the debt due on it and would also yield a balance, being 
possessed by the tame Mahajun as security for the payment of Rs. 
6,500, or according to their account of Rs. 8.000, and that instead 
of an order for TOtsession ou paying the pro %ati part of 6,500 
Rs. there should W an^order for possession, or declaring right to 
possession, on paying what was oue on account, which would be 
nothing. As, however, the Mahajuna were not parties to the pre- 
eeiit suH, al^ough he (the Fouith Judge) concurred with the 
Second Judge in thinking that the decrees rff the Provincial Court 
and Patna City Court should be reverted, and the plaintiff^s claim 
tn one-Uiird of Mookumaud Bukah's estate adjudged, yet be con¬ 
sidered It .expedient, beCsre passing aov fingt order in Uie cate, to 
isipta a notification to th# MoIu^wh t^hog on them, in the event 
of their refuetog to tplimtoi^ poeseeaion to the appellant, to auto 
their rtMons to tbs^udder Dewanny Adawlut or Provincial Court* 
A BOtifieatioBi.to thia effect was acccmlingly iseued withdirec- 
tioM'Ao the Proviooial Coipt to serve it on the pertsee. 1 bo 
ntmm. oC ifao ^madal Coort submbted two petitions from Radha 
I s ah ae tmk Byjaath Sahee, heirs of the mortgagees of talook 
M a hh o ks h p o t o , «ad the being of opimoathat tha roturn 

OlNhirid ■» 4oaaQft ashy they should not Award to tha appeilaoo 
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pomitioo of lift fathen tbird tlMn of Mootummodl 
•iUto, m docfft WAt paoMd on the erottnile ofroadT ••pecifiod, « 
OMrardiog to the appeitani immediate atm unpotiditional poaeateibo 
of the there claimed and reverting the judgment of the lower 
Courta.. The retpoodeot waa ordered to pay all coaU. 


' MOHUNTTEEKUMBHARTEE. Appellant, 

veritff 

SYUD IHSAN ALl and others, Peupert, R#tpondegU. 


I8*f. 


Jutf ieiiu 



THIS fuit was iastitated in the Patna Prorincial Court, on (he A i«««w 
21tt of November 1814, by Syud Ibrahim Ali, from whom the 
reipondetiU inherit, informs pauperu, agaratt Qoaain Muonee-ii„n uf aif 
ranihhartee, to recover poctegtion of mouza /orawui^ioor, dec. dec. iwlv«iic« 
c. rtaiu rent free village iu pergonna Chorwah Sircar Hajeepoor oJ***“” 
rlilah Tirhoot, Rt. 12,600. beiog stated at eighteen timet the 
atiouai produce and Rs. 6,612, eacett of JlfaftAaaa—total Rt. rqihvitlvut 
19.112. to«morl. 

The plaint represented a moiety of the villagei in question, at 
the projierty of the plaintHf, one-fourth at belonging to Muttum* 
niaut Humzanee, a/ms Sookhoo, and the remaining fourth to Meer liRi,],. for 
Anmer Ali. These three persims in consideration of advaacee te nirbtur- 
the amount of Rt. 4,001. farmed them to the defendant for seven 
years from 1200 to 1206 F.S. tnciusive. and esocuted a «uie «• 
stimulating that the proceeds of the estate during this period rrm«tn<>d 
eliould be divided into three equal portions, two oT which should sfUT he 
Ife enjoyed by the farmer as interest, and the renaming share be 
appropriated by themselves subject to contingent espeoces. Ihe 
villages constituting the piaintilTs moiety were accordingly at that ,rHb iour- 
time (1221 F. 8 ), in the possession of the defendant who between m. 

1200 and 1221 F S. had realised therefrom a net profit of Re. 

10,513. Deducting therefore Rs. 2,000—as Ihe plaintiff's share of 
the sum originally advanced, and a like sum for^nterest in con¬ 
formity whh regulation 16, 1793, altogether Rs 4.000 there re¬ 
mained a balance of Re. 6,512. in favour of plaintiff who now 
sued ill consequence of the defendant's having refused to liquidate 
the debt or to relinquish poetesiion. ** • 

The defendante in reply aohrwwledged She grant of die farm in 
coostderatioD of advnocee to the amoirot of R»^4,00l, but main- 
tmned that it *ae etipulated in the deed of lease, diat, in the 
of the money not beiog made good widito (he prescfibed periM, 
the lease should be coniiooed till peymeot was amde. A f^w ie 
whole advance had not been'rtfe®*®*^ ptointtf’si^^reieet eRfiBi' 
to annul the lease on the pl^ that the |mnetpal of tl» miiajp 
borrowed bad been renti^ wiA inieiest.ffom the piocead a^ 
kad m. queelioo wte ^o>*e •nteiable, iMsneh dw InaMw 
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1837. tion took place before the enactment of regulation 15» 1793»nn4^ 
MnhuDt profitcsif the land legally belonged to the lessee. The plain- 

Tuekum* till* had besides contrtcted for his (the defendant's) seven years 
bbHrire, v. mooitajiree rights, but had during that time only allowed him a 
Syiid lluap profit of Rs 3,140. On the expiration of the lease, in 1207 F.S.^ 
utbvrs. A)eer Ameer Ali and Mussummaut Ruinzaneeon paying Rs. 1,600 
for tVie entire mouxa Govindpoor and Rs. 1,200. for half of 
mouzat Jorawunpoor and Gopaiilpoor, altogether Rs. 2,800, ob* 
tained possession and he (Che defendant) still held the oUter 
mou ty of the latter villages and lands in lieu qf Rs. 1.200. 
'Jhe plaintiff |tad, since 1207, continued to receive from him Ks. 
101, per annum, as,octree rights for the residue of the property 
held in farm. , 

The plaintiff iii replication contended that an advance of money 
on a lease was equivalent to a mortgage and the (trofits realized 
from th^ farmed 4 )roperty were the same as interest. Regulati m 15 
of 179-}, limited interest to 12 per cent per anntm» 'Ihe defendant, 
however, with a view to obtain a higher rate of interest had dis¬ 
posed uf his mooatajiree rights to him (the plaintifi) in farm at an 
annuaf Jumma of Rs. 720, from 1200 to 1206 F. S. inclusive, made 
him execute a kubooleeut and had continued for five years, till 
12U4, F. S. to receive rent at that rate —tfhd' a further sum of Rs. 
230, per annuin, in the name of Koondun Singh as suzttwul ex* 
pences. In 1205 F. S. he cancelled the lease and took a two 
ye.irs firm (fur 1205 and 1206 F. .S.), of all ihe above villages at 
an annual jumma of Rs. 901 ->under the ostensible name of his 
dependaiii .iyemui Mohunt from him (the plaintiff) Ameer Ali and 
Mussummaut Rumzanee ; and prevailed mi them to allow Jyemut 
Mohunt. a salary of Ks. 600, per annum, from his two moostujiree 
shares; appointed his own omla over the villages in question: 
collected and appropriated from the villages which formed his (the 
pi.nintifi's) moiety Rs. 450, in 1205 and Ks. 450 in 1906 F. S., 
refused to receiVe Ks. 4,000, the amount of his advances when 
oflered to him and retained possession of the entire villages in 
dispute with the exception of a four anna share in mouza Go* 
viudpoor, belonging to Meer Ameer Ali which had been sold by 
public auction, in 120)? F.S. Subsecpiently Ameer All and Mus* 
snmmaut Kumzanee had repaid to the defendant one-half of his 
advances and had become possessed of half mouzos Jorawunpoor, 
Gopalpoor and oT a four anna share of Govindpoor—and as the 
defenaant had fraudulently received usurious intere.st in contra* 
vention of the regulations, he (ihe plaintiff) was not liable fur the 
remaining moiety of tne advances. 

't he pliuntitf was suctl^ieded on his death by Syud Ihsan and 
Sulamut Ali, his sons*—Mussummaut BabeeMobaruk, Bubee Goon* 
doo, atid Iteebun,* his wives—and Mussummaut Nikalee, Kojun 
2<ebun, Oolfut, and Oomna his daughters. The defendant was, 
on his death, sncceeded by his Chela Teekumbhartee. 

OiTthe 6th of December 1822, the plaintiff's vakeel represented 
to tite Third dndge of the Provincial Court, that his client in¬ 
tended to eue eeparately for reetitution of^his share in Govindpoor, 
whUh had come into tl^ poeseesion of An^er Ali by the collusion 
of the defendant—aodthai moazai Jorayrtinpoor and Gopalpoor 
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hftd btttn publicly told towards theeikd of F. S. Ho ibeiro* 
fofo raqnesud that tk« present decision might be restridled to the t. V " " 
queetioQ of excess profits realized. • 

The Third Judge observed, that the defendant had stated Rs. bKertse ». 

) /200 CO be due from the plaintiff, and the remainder of the advaotjp If e<l IlMsa 
of Rs. 4»000, to have been repaid by Ameer Alt and Mussummant 
Hamsanee. This sum must therefore be realised from the profits 
of the plaintiff*t share. It was stipulated in the deed of lease Chat 
one*third of the profits should belong to the lessor and two thirda 
to the lessee Atid it appeared from the defendant’s answer to the 
pUitit that the defendant, after Ameer Ali and Mussi^miant Rum- 
r.auee were seised of the entire monsa Ci«>vuid{>onr and half 
Jorawijnpoor atid Gopalpour on the expiration of the lease, al¬ 
lowed the plaintitf Rs. 101, per OMnrim, everv year as his ajtren 
rights, and accordingly accounts were prndticrd to prove the 
receipt of Hs. 101, p^r annum, till 12*21 F-S. hutsiodocument h id 
Ifcen submitted by the defendant to shew the payment of ajuee 
ri.'hts to the piaintiff from 1222 to 1225 P. S.,at winch time the 
phiiutitf's share had not been sold. It was therefore clear from 
the defendant's shewing that the profits of the piaintitl’s sh ire were 
not less than Rs. 303. of prhich Rs lOl.had been paid to the 
plaiiitiH'as his rights^^lessor. and the remaining two-thirds, vie. 

Ks. 202, appropriated by himself as lessee. Ana although there 
was reason to suppose tii ii ttip profits of the phiintitf's share had 
been undervalued, yet uo proof had been adduced by the plaintifl' 
to this point. The defeudanl's pica that the profits of property 
let in lease were the legal perquisite of the lessee was quite un¬ 
tenable, as the regulations viewed a farm of this nature as a 
mortgage Regular accounts under the signature of the pluiatilTt 
vakeel were appended to the papers of the case. From the^tc it 
appeared that the principal of the advance had been roalizi-d wiih 
interest in 1211 F. S. from the profits of the plaiijt)H''s share leav¬ 
ing a balance in his favour of Rs. 199. From 1212 to 1225 F. S , 
thvre was due to the plaintifi' a sum of Rs. 5,5fib. 14. 13. on Ac- 
cuunt of principal and interest of the annual proceeds realised 
from hie share. * He therefore passed a decree awarding this 
amount to the plaintilT and making ail coats payable by the de¬ 
fendant. 

'J'he appellant appealed to the Court of Sjadder Dewanny 
AdawluC against the above decision, and the respondent appeared 
to plead ta formd pauperis. 

The case came to a hearing before the Second .ludge(Mr. C. 
J^mitlO.on the 14th of July 1827, who, {laving maturely weighed 
the whole of the pleadings, recorded bit fipinion that tiftre was no 
ground fur altering the judgfhent of thh lower Court. On the 
contrary he considered that judgment to have too lenient to¬ 
wards the appellant For the original transaction which took 
place, on the 14th of Rubee-oosiunee 1207 A- H., was plainly 
fraudulent and bad for its object thb attamment of a higbe^ rate 
of interest, than waa allowed by the regulations. •The appellant 
eviDied hit design by iinmediately forming a contract, by which 
he realised Rs. 720, pgp an mow, 09 the sum of Rt. 4,000, the logtl 
interest of which w«a Rt. 460. In 1205 and 1206, he obukned ah 
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iBtTk aAditionftt tarn of Rs. 1,200» per Aimiim, and fiDm ] 207, to tba dati 
■ . of .the prfvant tuU, and afUrirardi till 1 *225 F. 8. ha racatrad Rs. 

k'200—(a lika aiDotint being atilidae from the 
bbartee. a. ihara of Ibrahim All, tfid raepondaoi’a ancastor), and the legal in- 
Syu4 laian tareat thereon being Rs. 144. If. therefore, the Proviucial Judge 
had, on the ground of the intereat being usurious and the manner 
^ in which it was received fraudulent and improper, entirely disal¬ 

lowed the appellam'a claim to principal and interest under regu¬ 
lation 15 of 1793. and bad awarded it to the respondents such a 
proceeding would not have been irregular and he would have been 
justified in soloing. But as the respondent had not appealed on thie 
point it was only neqessary to connrm the order of the Provincial 
Court. He therefore dismissed the appeal with costs and con¬ 
firmed thejudgment of the Patna Provincial Court- 


18S7. MOOUUMMUD HOOSEIN, son of NTisar Ali, Appellant, 

. versus 

July tub. OUTPUT SINGH and BHOWANEE BUKSH, RespondenU. 


The term 
of titty 
yrtrt tpe* 
ciBed iu 
ctanae 3, 
•cclioD 3, 
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held not 
upplictble 
to • luit 
for landi 
iu AlUhs- 
ImhI {nati* 
tutrd up> 
wards of 
twelve 
years after 
the date of 
the «esaloD, 
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18 , reguU' 
tioo 2, 
1803. 


ON the 3d of October 1826, Nisar AH, the father of the appel¬ 
lant, broug^ht an action against Gunput Singh, one of the respon¬ 
dents, in the rillah Court of Allahabed, to recover posaessiun of 
the talook Suondee, pergunna Secundra. the yearly ^vmma assessed 
upon which was staled to be 2,400 Rs. T^e plaint was to the 
following efi'ect. My grandfather Gholam Fureed was zemindar 
of the talook in question. He placed his minor son Booniad Ali 
under the care and protection of Bussawun Singh, (grandfather of 
the defendant) with whom be had contracted a great intimacy, 
and enjoined him to pay the renta punctually. • Shortly after this 
Gholam Fureed died, and the person ahovanamed as having been 
appointed guardian by him^ allowed, for the expences of the 
minor, tight anas, per dteui, out of the profits of the estate, besides 
assigning to him fifteen heegakt of land, and all the perquisites of 
the zemindaree. Vt hen Booniad Ali came of age, Dureao Singh the 
father and Hulhol Si^gh, the uncle of the defendant, refused to 
relinquish possession of the eetate. Booniad Ali, consequentljr 
executed a kuboeleut ot' engagement for the zemindaree in hie 
own name, in the time*of the Nwwwb Syud Moousziz Khan the 
Natim. l^e above individuals, instigated by enmity at this trans- 
actiem, caused a night a^adc to be mMe upon the plaintiflTe house, 
in wbirh outrage his feladoo Moabummud Ohons was killed. 
SutNWqnently to tbit Duieao 8iogh bad the address to %tt ePotiak 
and eVeeuteo e^kvbooleui in Hm own name, assigning to tbs plain- 
tiOTfbr hie ittpport four iwrgraAe of land m fdditioo to the qoantH^ 
which he fonnerly eajeyed^ However, in, the time of ismteek 
Xbth'find Ntttnib AmeerlCtuni Huiaa of the Sooha, the plaintifi^ 
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V4t r«eo|^Md «■ pr^netor, ho-4ing il>« tkiti* to tl»« nom* SiV. 
of too Sheikh BeSul. When the tulutjk wa* ukto (indor the »pe- mZHZT*' 
dal {Bonageinent of Governmeot^ Aro*-ef klun graaitA him all the 
proprietary due*; at did Sheo Bukeh Rai the ceaooiifo. and Doreao ^ne, •». 
Siugh.the father of the delkiid4ot, during; tbeperiudaio which they Oytmec 
held^eeeeaioa of the xemiodarte. In the tame manner, alao, during ^ 
the OoTemment of Raja Khoothhal Rii, he wae recognited ai the 
undoubted proprietor. In the vear 1*209 F. S. when queetioned 
Bondb Seio, the naih teksildart Dureao Singh admitted that the 
propneury right to the xemind iree wee ve«ted in the plaitittCe 
gr4odfather Gholam Pureed and hi« betre. and that hie potseMi<>o 
wae that of a guardian only. The noth re^xtldor, (>n*thif, granted 
the estate tn farm to a person named Kam«beiirak, when Ounput 
Singh, the too of Dure%o, instituted a frauduleut action against 
the said Ramshewuk, ttlaiming the propriet^iry right, and hie 
claim being supported by the evidunce of two three nf hie 
relations, he obtained a decree to t'le prejudice of the pUiittifre 
right All the inbabiunts of the pergunni are acquainted with 
the fact th.it the estate is the ancestral property of the pUlutil! 
and that it was parted with on trust only by Ins grindf.ither. in 
further proof of which the plaintiff is able to produce duly attested 
copies of the reports of4lif ca^oongoes of Secuudr.i, the originate of 
which are deposited in the Collector'• olKce.—On the above groonde 
tlie piamtiff eued fir redrese. 

Tlie defendant, in reply, alledged postesiioti on the part of hie 
fitner and grandfather for a period of seventy years. He affirmed 
that in tlie time of Raja Pirthee Put, the estate fell into arrears 
and that the then possessors were not able to make good the 
arrears ; that Moohumniud Akriim, the tafooidar of Chountee, 
was desirous of paying up the arrears and possessing himself of 
the property, but the grandfather of the defendant, not wisbiiig to 
have him for a neighbour, himself paid into the 'I'reatury of the 
aforesaid Kaia, the arrears of Revenue, amounting to G.200 Hi. 
and obtaioed an order for exclusive possession of the tu/ookt which 
lie took possession of accordingly in the year I2‘’9 F. S.; (hat 
in consideration of athe poverty of the plainblT • ancestors a small 
portion of land was assigned to them for thpir support by way of 
charity ; that at the first settlement, namely, that from the year 
1210 to 1212 F. S., the not^ rtAsiWar of the pergunna having 
granted the property in farm to Ramshewuk. thaf individual dis¬ 
possessed the defendant, in consequence of which he sued fo? the 
proprietary right in the sillah Court of Allahabad, addacing, to 
support of bis claim, the grants of former Goveromeota : that the 
xillah Judge paaaed a decree in bis favoa^*wbicb wasaffirmed on 
Appeal by the Provincial Cqmi<, end an eeder for potsestiofi wae 
granted by the Collector in the year I2U, eincw which the defen¬ 
dant bad been in tbe unmolested enjoyment of the propertj^ 

Ihe defeodaot finally urged that had the plainiirs f 

any right to tbe iands. except ae ey wa rfa re (which right had 

forfetiad by lapep ef time) theg would not have beemeileot duAnr 

the tune of Raja Khooebbal Rai, when tbe property 

over to tbe potaeesion of Shee Bukeh Rai, ageinei whom tha4area«i. 

daat'e father broi^bt a^actwa*®dWbopibe eacceededia ouetiaBr.^ 
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^Oq the 7th of April 1807, the zillah Judge dUnnieeed 
cleim of Jhe plaintiff with coeU. He observed that the p)^tiff< 
had tiot been able to adduce any document such as a bill of sale 
or other voucher in support of his claim; that it appeared on an 
inspection of the decrees of the Courts, dated the 15th of Januaiy 
ana 6th of August 1806, filed by the defendant, that he had for* 
meriy brought suits to establish his proprietary right to the estate in 
dispute against Deokinunduo, Ramshewuk and Boodh Sein, and 
had obtained decrees, and that consequently the present claim 
was wholly unworthy of being attended to. 

The plaintiff being dissatisfied with the above judgment appealed 
to me Benares Provincial Court, by the First and Third Judges of 
which, however, the* decree of the Court below wae affirmed on the 
7th of February 1811. 

Nisar AU bein^ dissatisfied with this decision also, preferred a 
petition to the court of Sudder Dewanny Adawlut, praying for the 
admissiSn of a special appeal, in/ortnd pauptrit. On the ^.Id of 
November 1824. the petitioner was directed to conform to the 
conditions required of special appellants, but he died about this 
time, and, on proclamation, no one of his heirs appeared to prose- 
cate the suit. At length, in the year 1821, Moohummud Hooseiu 
the son of Nisar All, made his appeararce; and, pleading his 
minority as the reason of hit not having sooner come forward, his 
excuse was received and the appeal was finally admitted on the 
19th of January 1823. 

After hearing the pleadings on both sides, the Second Judge of 
the shudder Dewanny Adawlut(C. Smith), recorded hU opinion, on 
the 19th of January 1826. as to the merits of the case to the fol¬ 
lowing effect. I'he decree of the Benares Provincial Court, in the 
case of Deokmundun Singh and others, appellants, versMS G unput 
Singh, respondent, dated the 6th of August 1806, in which case 
Nisar Aii the plaintiff in this case and father of the appellant was 
not a party concerned, can form nojust ground for dismissing that 
plaintiff’s suit. As to the case of Bhowanee Buksh, appellant, versus 
iiuiiput Siogh which was determined in thie Court, on the 2d of 
January 1823, it clearly appeared from the evidence therein addu¬ 
ced that the estate io^ispute originally belonged to a vtootulmaun 
family. U appears, luso, from the decree of the Benares Court, in 
this case that they dismissed the appeal, and affirmed the decision 
of the zillah CoiWt, without hearing any of the witneues named by 
him in support of his claim and without assigning any reason for 
the omission." Under these circumstances he was of opinion that 
the evidence of the appellant’s witnesses should be taken and that 
notice should be served on Bhowanee Buksh, calling on him to 
impear as resMndenl in the case, ^ appearing, from the decree 
aoove adverted to, that a third of the property now in dispute had 
been adjudged to him. An order to Ihe above effect was issued to 
Uie Benares Court of Appeal and the terms of it having been com- 
sUe^with and a petidon hgviog been presented by one Moortuza 
Ijloosetn asie^inga rii^tto participate in a moiety of the disputed 
telnek, th* Second Jud^e, on the 2d of June 1827, recorded his final 
judgment in the follows terms. It has fieso clearly eetabliihed by 
jeliute. evidnace adduoia by bdth the parties in (hit and the former 
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emt, M veil doeamtntart M era]« that tha taio0k in ditpntn wan <1^ 
fnrmwlT tbn property of Sheiiib Gbolaoi Fareed, the* father of ’ . 
Booniaa Ali, and ^andfaCherof NUar Ali; and that it wm usurped 
by Doraao Singh, fathar of Gonput Singh, during the minority of 
Boooiad Singh, the grandfather of the appellant. It aleo appeara omyH ^ 
that from the date of Dureao Singh’t uturpaiioo to the oau of 
the claim by Niaar Ali, which was preferred on the lit of October 
1806. a period ehort of aiaty years has elapmd. The decree in a 
former cate to which neither the appellant nor his fatlier were 
parties cannot operate ns a bar to the award of the right of the 
appellant in the present, instance. It fuKhar appears from the 
decree in the case of Gunput Singh, plaintiff^ versus Buodh Sein 
and others, defeDdants, dated the 15th of January 1606, corres* 
ponding with 1213 F. S., that, at the period of the trieuninl 
settlement for Allahabad, which took place, in 1210 F. S. Dureao 
Singh the father of Gunput was present and that the {loasessiofi 
of Gunput, the heir of the usurping party, commenced from the 
date of that decree. But the claim of Nisar Ali.the app 0 llant*s 
father, was instituted in the month of October 1806. Ibere can 
therefore be no doubt that the claim It cognisable under the pro« 
visions of section 3, regulation 2, 1805, and that the appellant U 
clearly entitled to the (Srdperty which he claims. As to Moortusa 
Hoosein. whose petition was not preseuted, until the 19th of July 
1826. and who did not come forward in either of the Courts below. 

It will be sufficient that be be directed to esUbluh his lelaiion- 
ship and consequent right to participate by the mslittuion of a 
regular suit. On the above grounds the Second Judge proposed 
that the claim of the appellant should he adjudged and the decree 
of the Court below reversed. On Clie I2th of July 1827, the Third 
Judge (C. T. Sealy). before whom the case was next brought, re- 
<'orded his dissent from the above judgment and his ofunion thM 
the decrees of the Courts below should be aflSrmei^- He observed 
that by the.first clause of section 18, regulation 2,1803, the Courts 
of Adawlut are prohibited trying or determining the merit* of soy 
civil suit whatever, if the cause of action shall have arisen before 
the 10th of Novembbr 1801, of which description this case was, and 
that even admitting the fact of its being 8ognixable under that 
regulation, still the claim was not maintainable under the pro¬ 
visions of regulation 2, 1805, because Bussawun.hingh, wM wss 
alledged to have usurped the propertv, held it during his life time 
and after bis death bis son Dureao held poeseieion for a period oi 
thirty or forty years; and that, under iheto circumstances, the 
claim of the appellaot should be rejected. 

On the24th of July 1827, the case ctnrt finally to a hharmg be¬ 
fore the Fifth Judge (A Rost^. %ho deiivei^d his judgment to the 

following effect, “ Dureao 6ingh. the ancestor df the respondenu, 
was in possesstoo of the dispute ia/eoA for more than ibiftv ye*»» 
before the tOtb of November 1801. the dale on which the Frqnn^ 
of Allahabad came under the BriUsh eovsromeot. On 
posseesion wai awardml to Oawput Singh by th# dfciU of the s»l^ 

Court, dated the 16tb of January 1806, and that dmrM. oa M 
aopeal being preferred ^y Boodh ^ie, Rem Sbewua Md 
defsedents, vres affirmed by Uie Bewree Court of Appual. Buodw 
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there doet nnt appear to be any proof that the poeeesaion of 
Dureao sTn^h wm thu4 (»f a gtmraiaii or farmer, or that tha platn- 
tiit receWea any zenf.iidaree du«s or land in lien thereof, either 
during the tin^e of f>ureao*fe poeveaeion or aubeei)iret>tiy thereto. 
Under these rircumetanree concurring with the Third Judge, i am 
of opinion that the claim of the apjieliant i»boald be disanleaed 
that the decrees of the Courte below ehotiid be athrmed. and 
that the appellant ehonid defray the cons of suit incurred in 
all three Cou'ts by himeelf Gunnut aiingh ai d Bhowanee Bukah ; 
blit tliat, the appellant being a pa»p«r, the respondeste should, in 
the mean liiae. pay a moiety of their vakeels fees, leaving them to 
be reimbursed from any property which may hereafter be foaad to 
belong to the appellant. ' 

A hiiftl order wai passed accordingly.* 

i- * 

* On ihe ISiti nf April 1828, (he suldoinvd rrIVrcner ronnrctrd with tliw 
S'iiijiict WHi rvcfivvd fruiii thv JiiilfV of siilnli Goniklit>orp. It Iihii been qiicii> 
tinned here, whether the prohibition net forth in tlir Inner pnrt nt rlHiiseH, 
ti'etion I8, regillntion S.lSiKt, ARninat henriiiR nny snit for priviiie rliiiiiiH, in 
which the enuse of articm nhnll Itiife nrineii before Uic* IPth nf Novemlwr IHOl, 
from and nfter the tOih of' November 1813. h«i> nut been dime awny with by 
rr^ilHlioii Z uf 1805, c. •• 

To me U Appears that the proiiibilinn tnntiniies in full force, and I find In the caiie 
Vttkn t of Qovvniment, NppelUnt, tw. MiiaimiitaiKtit RH|ei>ree DHtin and others, res- 
poudenia, iMncnafbten'a Reports, vol.X, pafrelb, Iiiiew7 to 11,from the bottom), 
the corrrapoiidiiiK euaciiueiii for Rental atated in fteucral teritia as still in foriw. 
TImI ease might, however, be .considered ns comitig more properly under the 
enactment regnrdiog public claims, the Stiddor DeHamiy Adaivlut appeariog lo 
have considered the ouster of respondents by the Uevvuoe antliortties without 
■nit, as etfiiivaient to a suit. But in the case of MoitbumitiiiilYarkhaii, appellant, 
IS. MouiitiuiuitidEMii Khan, rcapondeat, (Macnagliien's Ke|K)ris,vo(. 3,page 294, 
liiieri from the buttDin),tlie sameeQaciment is liehtinforreinadistinctlyprivate 
I'luiin. 1 should not therefore have troubled yuu on the Kiibject; but the douht 
having been raised, and there being no printed decision for these provinces, or 
suthorlflvii consrniction, by wbirli, 1 ran prove my point, 1 request the favor of 
your obtaining fu^ me the decisioa of the Superior Court on the subject* If as 
I presume, the point referred to be cousidored clear and vequiriug'oo diarusaion, 
may I request the tiirther favor of your forwarding iii>' tlie decisbo nf the Court 
without delay, as with relercnee to aonte npatters of iinf-orlaacc in agitation hers 
it Is desirable, 1 abouhl lie posst'saed uf it at asearly ai>criod aa (•ossible. To the 
altove reference the following reply wnssent. *'The Court of .Sudd<‘r Oewaony 
Adawliit have bad before them your letter, dated the 2d iustant, requesting their 
('pillion as to wheltier the prohibition set forth in the latter part of clause .t, 
a<'ction 16, regMlaljon 3, 1803, against hearing suits fur private claims has liern 
siiiwcseded by the provisions of regulation s, MKIfi. lu reply, 1 am desired to 
i-ommiiuieatc to yon tlie opiuiun of the Court that, notwithstandiiHt the meotiou 
of the }a*riod of 60 rears, in the regutatioo last cited, no claim can now he 
heard, wbleb had its origin beyond the date of (he crsakin, and this vrltiHiot any 
reference to the mode in wb^h the poaseMion may bare tiei'n, or may he al' 
liniged tu have been, acquiOtd, and that couaequeotly the rule eoutaioed iuclause 
3, section 18, regulatioD S.el803, rewaio# ig full force.” 

()a the 28i h of St^teiober 1 s2d, the came to a sioiUar reaoluUon on as 

Bualogoui point. « • 

In the snae of MURDUN SJNGH and others, 

rerMci 

' NUJ^B AU and otbera. 

IMbre Mersra Iryeeelrr and Doriii, la which it was held that antwiib* 
staadlaf lbs tiOVeam mdnrioned in regiihiHnn S, 10ii5, do claim can go hack 
beyead tbs AsSe of the cassiua, and thia wiiboiit,reference to de/endaoia peasa*’ 
si^ having basB fade or unfair 

Rosaoa the poLit ft couslnicttou b£ng putHo him, coucurred. 
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CHYTUN CHOWDREB aod othera. Appallfttill, 

vfrxui 9 

BEER SINGH MAH100N and otWra, Retpoadtnla. 

* 

• 

THIS action waa inatituted in tW aillah Court of Purn«a» on Tbr ha*, 
the 13lb of June 1814. by Ponrun Chowdrea, Ute father of tha b»v- 
appeilariU, to recover two hundred befgnh* of lakkiraf Und. The 
reapondents were the dereiidiiiit!i in the auit. Luiihe- . 

It waa stated in the plaiu that the land in diapute was pan ifiitcinf to 
of five hundred.i6<e^'r.At gtantod as a rent free tenure ^ virtue nf a bn «tif and 
supnud, dated in Il71 F. S., to Syud Quldar Aii by 
Sipahdar Jung, hia giandfaiber. Svud Quidar Aii. told the 
too b€egah$ in diapute to the piaiittifT, fur 718 Ra. executini: •.•iU»ir lU 
a regular deed of ^ale fi»r the aunie, which bearn dale ibe ••wj*"'* 
28»h of A^Atrn 1221. Ihe pluiiiiiff »«ibiiuq»ien|ly let the liir*d 
in farm to Rughonnath Thakour axd Sr.hun Lai, at a rent uf * 

R» per onwum, arid thev proreedt d to plough and cuhiv.n*' mU-hi* 

It. Upon this the defendant heer Suigh VlahiiHm. irtsitled niid 
supported by Kam Persbad M'^htonn and Kisheii Pershad ,.r 

t'Kin. made hia appearance op the land with two hundred men. wifn* 
forciitly dispossessed the rfniera aforesaid and cultiialcd the land fniuwue iw 
nn his own account. Ihe defendant Quidar AU ia reptv i>ei 
forth, that the land belonged to his wife Uzeem Onniea smelv. 

He admitted that he hud sold it to the nlaintiflTor 717 Rs. and th it 
he had received 317 Rs. givinir a deed of sale for ti«e same. But !■»', ■'“ b 
the transaction on coming to the ears of hw wife met with her tlis* 
apiirnrul and she afterwards sold the two huodreO ArryuAs at * ,i,j, 

higher price, viz. for 795 Its. to Beer Siniih Mahtoon, g-^ve a itauucc. 
regularly attested d«cd of sale r««r the property and put him in 
possession. I'his induced the plaiiititf' to offer the same pure of 
Rs. 795 adding 80 Ka. for the agent if the piiri’l^se shriuld !>• 
negociated. It was, however, refus«*d by lUeem Oonisa on the 
ground that she had already parled with the land to Beer Siiigb 
Maliloon. 'I'he plaintiff then applied to the defend"iit Qiild.u All 
to receive the retnainider of the purrhaae money and to conclude 
a purchase, hut thia waa also refused. * 

The defendant Beer Singh Mahtoon stated, that he had pur- 
I'hased the land of Uzeem Oonisa through her ageqt Meer Quidar 
All and obtained possession acrordnigly. I'he defendants Rim 
Pershad Mahtoon and Kishen Pershad Miiht )on, denied Unit they 
Were present whan Beer Singh t'ok |K>ateasioi> of the land, lue 
defeiidanl Uzeem Oonisa stated in her re^ly that the land had 
come into her poatesfion in regular deeceilt from her rfiatemal 
grandfather Meer Namdar Ali*atid that »h4 had nt'er conseuied 
to the tale of It by her huiba^^ to the plaintiff, bflt sold it herself 
to Beer Singh Mahtoon, exacuting a bill of sale and putting him 
regularly in poaeeuion, and further that the unauthr^iized tale^by 
her husband had occationed a quarrel laelween her and him « high 
waanoiyet recoocilad. On the Istot Januarv 1821 . thA Officialtag 
Judge of nilab Puraaa irva a decree for the plaintsd* with coata, 
on the followiiig grouo^i; that n<L regtrialuKi sad no ruttooi 
appeared or vat auggested in the defence by which the ptaitlV 
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was diiabled from holding the land be had purchased of Meer 
Quidar Ali. It was bis (the Judge's) opinion that Uzeeih Oonita 
was aware of the trabsaciioo and made no opposition to it. At 
any rate the non-concurrence of husband and wife in the transac* 
ihon was of no importance, while the deed of sale in the posseasioo 
of the plaintiff was in every respect legal and valid. 

The defeodants appealed from this decision to the Proviucial 
Court of Moorshedabad. In the interim the original plaintiff bad 
died and was succeeded by his sons. 

On the 19th of July 1822, the appeal was heard before the First 
and Second fudges of that Court. From the/ufwa bf the law officer 
called for on that tfccasion it appeared that if the sale was against 
the will and without the concurrence of Uzeem Oouise, it was 
illegal and invalid; and as it appeared to the Court that Uzeem 
Oonisa was not consenting to the transaction between her husband 
and the respoddents father, the ullah decree was reversed with 
costs. 

Petition was then made for special appeal to the Court of Sadder 
Uewanny Adawlut, which was granted and the appeal came to a 
hearing, on the 16th of April 1827, before the Second Judge (C. 
Smith) who recorded hit opinion as (follow]!. 

1 give no credence to the statement of Quidar AU that he did 
not receive the whole purchase money 717 Rs. as specified in the 
deed of sale, dated the 28th of Aghun 1221. F. S. and 1 have no 
doubt but that the full amount was received. Of the two deeds of 
Bate, refereed to by the parties to the suit, that held by the appellants 
is the valid one. as it bears the earliest date. As to the non-agree¬ 
ment of husband and wife to the sale by the former, it is very 
clear that in several similar transactions, they (Quidar Ali and 
Uzeem Oonisa) concurred and agreed, and looking to the bad 
character notoriously borne by the latter, 1 see no reason, in 
tliis instance, .to credit her assertions respecting her non-agreement 
to the sale made by Quidar Ali to the respondents father. 1 would 
therefore reverse the decree of the Moorshedabad Court and 
affirm that of the zitlah with costs.” The Fifth Judge (A. Ross) 
coucurring in the above opioioo, a decree wa) passed accordingly. 
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OOVERDHUN DAS, Appellant, 


vertits 


A 

WARIS ALl, KeapODOent 


tna. 


•cpi. fttk. 


THIS wu a lull inetituted in the Dewanny Court of the Cify 
of Beaarea.on the 31et of Ma^ 1816, by Anopun Du Sahoo to ibe^ri^. 
recover from Waris Ati the sum of 3,1160 principal and interect p«i 
of a bond, bearing date in Bytakk 1867, tumfrnf. 

The plaint eet forth that the above turn wae due from the de- 
fendant being 1,054 R». interest on 2,206 Ks. the principal sum urcriivd 
600 Ri. paid by the defendant, having been, lubtraked from the kubt^quroi 

balance of interest. J® 

NoSefence was set op, and on the 26th of April ISIS, judgment 
was given by the register for the plaintiff with costs, ana interest ry of ih« 
onSbe amount till paid. . The defendant appeal^ to thg Provin« detc.^ 
cial Court of Benares, stating that he had, on the 16th of Septem- * 
ber 1819, after the pusiogof the decree in the City Court, paid 
into the Treasury of the Court of /.illah Ghazeepore, the whole 
amount of the award with the costs of suit, vtz. 3,586 Rs. 
anu. The plaintiff had demanded interest on this sum from the 
date of the plaint to ih# da^ on which he received it, and had Hied 
a petition to that effect iu the City Court of Benares, and that the 
appellant bad also presented a counter petition explanatory of the 
case, but an order was passed for the payment of interest by the 
register. The appellant further stated, that as the amount of in¬ 
terest awarded by the City Court would make the interest more 
than double the principal, and as the plaintiff had been allowed 
in that Court to carry the sum of 600 Ks. paid by the appellant, 
to the account of the interest instead of the principal, he had 


appealed to (be Provincial Court. 

On the 23d of November 1822, the Second and Officiating 
Judges of that Court concurred in opinion, that*the action of the 
respondent, in the City Court, and the decree passed (lierMn, it 
being for a sum of principal and interest of whir h (he interest ei- 
ceeded the principal, could not hold good. The sum paid by the 
appellant and acknowledged by the respondent, viz. 600 Rs. 
should have beeo carried to the account of principal, They there¬ 
fore altered and amended the City Courts decree and awarded 
3,212 Hi to the respondent, wiih interest, froift the date of the 
decree in the City Court till payment, and costs to be borne by the 

parties reepectively. • 

Anoopun Das Sahoo dying, his sob Goverdbun Das carried the 
case by special appeal into the Codrt of Suddes Dewanny 
Adawlttt. • • • 

The reasone for granting the appeal wert recorded in the pro* 
ceedinga of the Court, dated the 16th of June and 2d of July 
1823, and the appeal wae heard before the Second Judge (C. 
Smith), on the I6lh of June 182\ and judgment given* to the 
following effect. • * . . . 

** The decree of tV City Conrt aeema to have awarded to the 
plaintiff the principal sum as epecified in the bond 2,206 Ra. 
intereat tharaoo froa the dale of the bond to that of the 
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pUint: interest on it (the principal) from the plaint to the date of 
the decree and intereit on the total amount of th««e three itime ad> 
ded to the coste» from the date of the decree to that of payment: 
which appears to hare Seen the 2Ut January 1321. 

Five separate sums then are due to the appellant, via. one sum 
of*principal, three of interest and one of costs, thus specified; the 
original sum of 2,206, interest thereon after subtracting 600 
Tis. paid, —1.054. Interest on the original aum fmm the 
date of the plaint till that of the decree 769. Interest <m 
the total of these eume from the date of the decree to that of the 
payment 358 Ke. Betides a sum of 325, as costs making the 
whole amount 4.712. The defendant has paid of this 
am<»unt 3,586* there remains therefore due to the appellant 
1,126, so that this appeal which is for 1,424. is for morh than 
the amount due by 298. The carrying of ihe 600 Re. paid 
by the respondent to the account ot' interest and not of prin. 
cipai was quite correc t, inasmuch at that sum and more 
than that sum was then due as interest: and it ie usual till the 
whole amount of interest is paid to carry any sums received to 
the account of interest and not of prmcipal. As to what has been 
stated on the part of the respondent, respecting the iiitere>t eX' 
ceeding the priiicipil, the rule is that irths er.cessof interest had 
accrued before auy ste|>s are taken to recover it, it cannot be 
awarded iu a Court of law. The case is far different when the 
excess has taken place after recourse to a Court of law and be* 
'tween such recoprse and the date of the decision. In this case 
there was no necessity for an apfieal from the zillah; the Frovin* 
cial Court of Benaree should have ordered an arbitration. I would 
reverse the Provincial Courts decree and affirm that of the t’ity 
Court, with co^ts iu the Provincial Court and in this Court as far 
AS the sward goes.” 

The 1'bird Judge (C. T. Sealy) concurring in the above opinion, 
a decree was patwd accordiogty. 
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OOMACHiiRN BUNHOOJEA* Af|«tl«aM 

verms 

LUKHE£ NARAIN and oUm?*, K«tpond«ot». 

THK appellaix W4t fonwrlr plaintiff in thtt cue. H» ndS 
for and on tMhatf uf Tamaachura Bunkonjaa and nchar 

uiitivr aoMi of Radba Mobun Bunh<mjaatdtcaaaad« Iba action 
brought on tba 13th of January 1317. in tba CalcotU Court 
of Appeal. The praMnt reapondairlH ware tba dafandanU in tba 
aitil, tha object of which was to raeovar iba aum of 16,666 Ra. 
on account of the principal of a b xid and 6,573 Rj. iatere»t on 
tha fame, io tba name of Byjnath Nookerjaa and tba aum of iwanty 
K« a« bh-trga incurred for eerving a notice—total 23,358 Ue. The 
plaint waa to the following affect. 

vt ilh a view to oliUin ihe execution of a decree ■ renvndaree, 
•ituated in Durodoomna and other pergunnaa, in Midnaptxir, 
whi> I) had lieen pateed by the Court of Sudder Dewannv Adawhit. 
iu favour of Lukbee Narain Rai, ^ihama Fer»had Nundee, Anttnd 
l.al Hai, Nund Lat Hai, Mudboo Sooduo Kui and Gunga Narain 
Rai, from which decree MueeninmaMt boolukfana, the widow of 
Noonder Narain Rai, bad pfeferred an appeal to Hie Majeety in 
Couni'il, it became nece*sary that tba paKiaa in wboie favour the 
judgment had been given ahould furuub eecuriCy to abide by the 
ultiuiata award. I hoie partie* accordingly, through the inetrn* 
nianUiity of their agents, Kam Nundee. Rughounath and Hur>> 
clnmder, applied to Hadha .Vloltun. the plaintifi'^s father, and 
agreed to pay him the emn of 20,000 Re. in conrideration of 
bi» (landing forward a« their attorney and surety. After the 
piaiiitilTs father, in conjunction with the p)amiirt'*s uncle, Kieh* 
tu Mobnn Huohoojea, bad become eurettes and (he security 
bond had been approved, they borrowed the aum of 20,iM)0 
R$ fr 'm Byjtialh Muokerjaa, on the credit of the plaintiff** father 
and (he respontihihiy of the agents aforesaid, to be appropriated as 
tlie stipulated c ompensation to the plaiuiiCs father and uncle, and. 
on the 16ih of 5aurga 1220 B- S., the aforesaid persons executed, an 
f.tvuurof the plaintiA** father, a written engagement, ronumiiig 
several distinct conditions. In conseonence of that engageotent 
and their petition to (he Court of Sudder Uewanny Adawlut, (he 
decree of that Court was executed in their favouf by meant of the 
piaintilTs failier, who eubeequcutiy died, leaving the plaintiff end 
his brothers heirs Co bis property - afterward^ (he parties who had 
cootrai-ted the engagement, with the exception of 6hama Pershad 
Nundee, presented a petition to the CoArt of BnddartOewanny 
Adawlut, to set it aside; but Jhis petitiaa was rejected. 1 be appeal 
to Hts Majesty in Council, was wiU»drawo by Muesninmant Boo- 
lukhna and the contracting*parties, bar oppoaeats io tba suit, 
obtained unqualiBed posseseiua of the estata. Shatna Parsed 
Nundee paid bis pronortiooable ahar% of the engagement anfiHiiiC- 
ing to 3,333 Re. and (be othgr defendants rafusad to discBSrga 
their sberea. Bot the loan of 20.000 Re. bavnqp been obiatnad on 
tire credit of the plaiiififf*a father, Jugeaar Mookarjea, MB of 
Byjaakb, taned the pRintiff aUb*a Bptsca to pay tbroBgli Mr. 
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Wordsworth, an attorney of the Supreme Court, and wae about 
to institute a suit against him for the same, when the plaintiff, 
through fear of disgrace and of being brought into the Supreme 
Court, paid down the money demanded, taking a receipt for the 
same. He therefore now sued for the recovery of it. The de¬ 
fendants Lukhee Narain Rai, Anund Lai Rai, Nuod Lai Rai, and 
Mussuminaut Hurreepria Munee, (mother and guardian of Mudhoe 
Sooduii Uai and Gunga Narain Rai. minors), replied by denying 
that they had ever borrowed the eum of 2U.000 Re. from Byjnatb 
Moiikerjea or given it to the plaintiff's father, in consideraUon of 
his becoming their surely. They stated that the father of the plain¬ 
tiff, having aVowedty the welfare and beneht of the defendaute at 
heart, caused a loan to be taken of 20,000 Re. from Byjnath 
Mookerjea, on the security of Nundee Ram, Rughoonath and 
Hurchunder Seiii. the agents of the defendants, with a view to 
defray I,he expences attendant on hie becoming surety and acting 
as attorney in the case; that he also caused an engagement to be 
executed, containing several stipulations, but that after the decree 
of the Sudder Dewanny Adawlut bad been executed, he acted in a 
ntanner wholly inconsistent with those stipulations, and had no 
object ill view but the ruin and distress of the defendants; that 
he sowed dissension between them d:itd«Sh'ima Pershad Nundee, 
from wliicl) individual he took another engagement, and, with a view 
to the subversiuii of the lights of the defenaants, he presented both 
engagements to the Court of Sudder Dewanny Adawlut; that he 
sought by all the means in his power to reverse or alter the decree 
which had been passed in the defendants favour by the Court 
of Sudder Dewanny Adawlut and made no effort whatever to 
secure to them the arrears to which they were entitled; that he 
never paid them their dues with punctuality which induced ihem 
to contrive means of putting a stop to the appeal to His Majesty in 
('ouncil, in order to effect which they consented to relinquish their 
right to nearly^two lakhs of Ks.; that under these circumstances 
the plaiuliff was not entitled to recover the sum claimed which 
wae not given to hie father in consideration of his being surety 
but iu order to defray any expences which might be incurred by 
him in the capacity uf surely or attorney during the time that the 
appeal might be pending before the King in Council. 

I'he plaintiff in vepUcatioii denied the plea of the defendants. He 
denied that his father had ever infringed the conditions contained in 
the engagement, dated the 16ih of .Soioun 1820 B. S., in which there 
was no condition requiring that there should be an actual decision 
by the King in Council ; but that on the contrary it was expressly 
stipulated that in the •event of the appeal being withdrawn by 
cumproinise between the patties, th^ plaintiff's father should nut 
be called upon to refund any part of the sum he had received. 
7'be defendants in rejoinder urged \hat in the bond executed in 
favour of Dyjoath Mookerjea there was the security given of the 
estate of the defendants ai^d of their agents Nundeeraro, Rugboo- 
natb and Hurchunder; that it coiitained no mention of the father 
of the plaintiff or of the loan having been obtained on his credit; 
that had the bond io question been authentic and had the sum 
specified in it been received the defendauU from Byjuaih Moo* 
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k«vj«a« Mi^r ha «r hi* am Jafcadr would haw damaodad rtpav* Wlt^ 
■)««t fraBFthe di^o dauM asd ihmt auraiMs asd Aot»lr«n ti»a 
p^atitiim ttd iMtly. «b«t, if tba ptuintill bad pref^frad »nf otk$t SJSSS 
bond parpoftiog to bw few « kMin olKfttoto o« tbo crodu of hia « f.afcBr 
fithor ana bainf; othar than tht inairumciit abova •pveiHad, ba N^rMaaai 
eoold bava doM ao only with cht flaw of injuring tha dafaodaewd* 

Tba dafandani* Nondaa Rani aad Ragboooatb aaida dio aoai 
daftoca but Htirchaodar Sain dtd ooi appear. 

* Oft tba Ibih of January I8J3, iba Sanior Judga-of tha Calcutta 
Court of Appeal, pauadjudgmani in thia ease to tba tbUowiiif 
affact. '* It is admitted by both paHaes in thia cats that a atimrity 
bond was asaeutad and died oo the racords of Iba Court of duddar 
Dewanny Adawlut, and that S0,000 Ra. wm tha sum theraia 
fpoctfiad. But it appears from tba tenor of the angagaioaiit 
aiecuted bv tha defendants, that the above sum was not borrowed 
solaty for tna purpose of granting a consideration tp the t^rety hut 
ft>r the pnrprtsa of defraying any expencai that might be inourrad ia 
tba discharge of the offices of attomev and surely It is plain, 
h >warer, that tha father of the plaintitT contribotnd no lebour in 
tba capacity of attorney, inasmuch as tbs appeal was setitad by 
pnvata compromise, and, although there is no doubt of tba fact that 
a bond was axa 'utsd in^aaou? of Byjnath Mookeijas for the sum of 
Rs. 20,0U0, yet, from all thecircuni'itini^csof the case and espsciallv 
from the evidence of the witnesses Moonshee Moohitmiiitid Punan 
and Anund Chunder Chutoorjea, whose testimody i* aiH^uiescad 
in by both parties, it is clear that tba plaialitTs father caused the 
same to be executed, simply as a nominal tranaactmn. It does not 
appear from the evidence of any one witness that the defendants re¬ 
ceived the money from Byjnath and paid it over to the father of iba 
pl.'iinciff* in consideration or his becoming iheir surety and atlot ney. 

Besides it is inserted in the bond that the estate of the dvfeiidanif 
i« 10 he considered liable for the repayment of the loan and that 
Nuodee Ram and the two others, are idso responsible s but ihertsu 
no mention made of the lialHlity of the p^ainiilTs father as tnrely 
which should lead to his haring been served with t noCiceivy 
Jugesur or to his paying tb* amount demandsd. Neither has tha 
pUiothfio point of fact either proved that hft was served with tha 
notica or that be paid the demand; moreover the father of the 
plairitifT caused the bond in favour of Byjoath Mookeiiaa to Iw 
cxeceted in a f^rzee or sohstituted name, contnfry to iht provi- 
aiona ofregalatioo 7, 1799, and the circular order of thet^rC 
of Sudder Dewanny Adawiut, under date the S5th of JuW 1809. 

Coder these circumstaoces the claim of the plaintilF is inadtoisn- 
ble ’* He tberelbra dimissed the (dain6ff’s*ctaiin wHhcoota. 

The appellaoC being dissatisOed with thiesdaeisibo eppealod from 
it to ffie Court of Sadder Oeganoy Adasrlot. On the (Sthof Java 
1827,^ eaae cane to a hearmg nporle, (the raapondaols iint-ap* 
peariag aftirdua notice eervod) Wore^ Second Judge (C. 
who ftiEer petftag carton tpMstioos to the eaieelsof the apoei^wt 
recovdsd me ^mioo in the fotlowtng terms. U eppeare that tile 
retpoedentt, with a viaw 4o obuia tM axeefttioji of IlM daeveeaf 
tba Court of SuMer DetieouT Adai^at, phased oatiiefitlref 
1811, tfedertoot, in ebafoiiiiip to tiM 0dtft*8 urdei^ Id Hi Hm 

TOX,. IT. »u 
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28t7« 15th of March 1813, to furoiih lecunty to tha amoont of 20,000 
Oom chora oaoie of Radba Mohun BQfihoojea, father of the 

BudLi^Jm" appellant and KiabenMohua Buohoojea. This security bond wai 
f. Ltikhrc ’ executed on the 4thW Mytakk 1220 B. S., corresponding to the 
Narstn and 5th of May 1613. It was fiJed in Court, on the 7th of May, of the 
Olliers. nine year, and, the security having been found to be good and 
suOicient, an order was issued on the 2d of August, for carrying 
into execution the decree of the Court. A detail of the conditions 
entered into between the respondents and Radha Mohun,on account 
of the security was contained in the engagement executed on the 
16th of iSaitfttn 1220 B. S. by Hureepria, the molherof the minor 
Anund Lai l^howdree, Nund Lai, Mudhoo Sooduu, Gungaran 
and Lukbee Narain. It forms Ko. 20, of the file of the proceedings 
of the Court of Appeal. There was another engagement executed 
by Shamapershad Nundee. on the 20th of J6ih 1221 B. S., which 
baboo ^uguiiath Singh and Moohummud Punah, uu5er/s of the 
said Shamapershad, acknowledged on the 2d of July 1814, to be 
a genuine and authentic instrument. It appears, also, from ths 
proceeding of thie Court, dated the 2d of July 1814, that the 
engagemetit executed on the 16th of 5au;un 1220 B. S., contained 
twenty>one conditions and was filed in Court on that date by ths 
vakecU of the obligors. The Court havMg*^approved its contents, 
an order was issued, on the 5th of July, of the same year, to tbs 
effect that as all the respondents had, in furtherance of the execu* 
tion of the decree, consented that possession should be given to 
their surety Radha Mohun Bunhoojea, the Judge ofzillah Midna« 
pore should recognise that individual as the person authorized to 
exercise active interference in all matters relating to the estate. 
Afterwards, when, on the 23d of January 1816, the respondents 
preferred a complaint against the said Radha Mohun to the Court 
of Sudder Uewanny Adawlut, it was deemed unworthy of attention 
and in the proceeding containing its rejection, it was recorded that 
no act had beeri established against Radha Mohun, or his heirs, as 
having been done in contravention of the engagement, and. 
consequently, suchas to annul its conditions,and. that the objections 
urged, especially the first, relative to the omhz, and the sixth, 
relative to the bond for20,000 Rt executed in favour of Byjnath 
Mookerjea, for a debt willingly incurred by the respondent, as the 
consideration to Radha Mohun for becoming surety, were utterly 
futile. From the above circumstances it is abundantly evident 
that there is a sum of 20,000 Rs. due from the respondents in the 
farmer case, according to the security and agreeably to the conditions 
contained in the two engagements. In the fourth condition of the 
engagement, executed 'on the 16th of Suwun 1220, it is specified 
that, in the event of the appeal to England being in any manner 
adjusted or withdrawn in this country, neither the respondents nor 
their heirs would require from the appellant's father a refund of 
the sum of 20,000 Rs. which had been advanced to him in 
eoosRleration of his becoming surety. It appears from the 
pfoSeeding of the 10th of August 1818, that the appeal was 
compromised tsveo years after the decision and five years after Che 
execution of the engagement. This being the case it only remaine 
to Mtquiff whether m appellant or hts father did or did apt 
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actaally recalf* the eum htipuUted to be paid in coneidcfatioo of tMT. 
the security. But tlioappeilaat admiis ihitt it ms roiMived. Htiw JT^TX Tq i 
stuteinent is to this purport. ** The reep^deuts had no monsy Ha”fcw)os. 
wberswitb all to pay Oie oiuney promised Xy them lo my father, t. Lekiies 
I'berefora my father procured a loan to he made to them l)y^*r*>usud 
Byjnath for which a bond was executed uu the I6lb of ^tean 
aod the reepondente made over the amount to my fatiier, In 
cunsideratioo of hie becoming surely:*’ now admiHiog that this 
siatemeut ie true, it is plain that the appellant can have no cUito 
on the respondents, for the consideration of the security, which he 
admits that his father rUi'eived. But in point of faig he has not 
eued on this account, lie sues because the amount of the bond 
(the money having been obtained on the credit of his father) w.ts 
repaid'by tire appellant, the respondents having fuled to rvpuy it 
on demand and the appellant having been conse'iuently seivcd 
with a notice by the attorney of tlie son of the obhgee, fowwhich ha 
has the receipt of Mr. Wordsworth, the atlorut'y in que^ti n« 

Although, viewing the case in all its hearings, it is possible that, 
in realiiVi no monev was ever paid by Byjuuth Moiikerjea on the 
creditor Radha Mohun Buulioojea, and that the bond was executed 
in favour of Byjnath (who i^s the nnc.te of llie appellaiii’s fathei), 
with the view that wKbn^ver, according to the stipulation ol the 
engagement, ariy money should be deposited in the hands of 
Radha Mohun he might i e able by meimt of such bond to secuie 
to himself a remuneration with interest for having become suretv. 
etili It bus nut been salisfirturtiy established to my mind th<«i the 
bond Was a mere nominul trans.iction. But whether it was 
merely a nominal bond <»r for a debt j!c/e incurred, a large smii 
IS unquestionably due from the raspondeiils. because. snpp'Sing ihs 
bond to Ii.a\e been merely noniiuu). lU that case, neither the 
plaintiff nor his father can be said lo have received any thiiig on 
account of security, and if the bond was for ^ del*t 6««<? 
incurred, in that rase,adaiitling that tiie plaintifl s hither received 
a consideratioi) fur his becoming surery, still the re*poiidei*ts are 
liable for the amount of the debt whii h was hurrnwt d for them oa 
the credit of the phiintilT's father; and, to ihe event ot their inaiiihly 
tt» pay, the sureties Nnudee Rain, RuglWmiialh and Hurchun* 
der Sein are liable. That the hond should have been merely 
nominal reels on conjecture alone —bnl it is cerhim that in virtue 
ol the bond or rather the recei|»i granted by the attorney of 
Jugesur Mookerjea for S I,‘2.38 Ks, dated the I8ih of Novem)»«r 
1818, that sum ie due from the rifSpoiidenU'as well as the sum of 
*« Rs. charged for the notice. I a n. theiefori;. of opinion that the 
respoodeiits should be adjudged to pa^ that sum lAth all the 

costs of suit * * , 

Subsequently to the delivery of this opinion rerUiu of the 
eespoodente appeared and having appointed oakee/s delivered io 
their repitee to the pleas of appeal; but the ^Third .fudge <C. 

T, Scaly) being satisfied, after a Ae deliberatioa of all the cir* 
comstaiicee of the case, thaf the claim preferred 1^ appeliatot 
waa jtiet, concurred iif the opinion expreeeed by the Secooe 
Judge. A final decrea wai coasequeafty, on the 3d of OetOMr^ 
f MM d ia conformity thereto. 
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. ' GOKUL PERSHAD, Appellant, 

( versus 

SUNSAREE MUL, Respondent. 

"SUN^AREE Mulwasthe plaintifT in this case. He sued for 
the recovery of V2,10I Rs on account of outstanding balances, 
also for the recovery of 10.100 Rs. in gold mohurs and one hun* 
dred and twenty Rs in stiver; also for 250 Rit.. on account of an 
eouny inksttnd. shawls and handkerchiefs, also, for 2.250 Rs. on 
account of tws'ive ornaments as specified in the plaint. The total 
amount of money claimed was 24,821 R.s. and there was a further 
claim for the recovery of his ledgers and account books, extending 
frotii the year 186-f to Ute vear 1879. sumhut ccra. 

'I'he claim was preferred in the Bareilly Provincial Court, on the 
23d of June 1823, and the defendants were Guneshee Lal.Piubhoo 
Das and the appellant. It was set forth in the plaint, that, from the 
year 1863 to the year 1879. a mercantile establishment was carried 
on in tlie town of IPareilly, in the name of the plainlifi': tliat, in the 
ye.fr 1803. he constituted the defendant Guneshee Lai his pomasfita^ 
and. secondly, in the year 1877. l^e employed the defendant 
Pruohoo Das, in the same capacity, the^ being thus entrusted 
generuily witii t)ie management of the afTairs of the concern; that 
during the }>eviods of his indispo.sition. when tlie plaintiff was 
confined to his house, tiie ready money, bonds and all other des> 
rriplions of propertv, were confided to the care and custody of 
those individuals : that on the 2d of Atihun 1878, he cummilted 
to their charge )hs ready money and jewels, but that they betrayed 
their trust and conspiring together carried oH' the wliole of the 
p ipers and profiei ty lielungiug to the concern, to their own hou8e.<>. 
and to that of Gokii) Pershad the other defendant, and refused to 
deliver them up on demand ; wherefore theplaiiitilf now sued for the 
amount ib tve .spi'Citijd ru.serving his claim for oilier property until 
he should h ive ascertained the full particulars of tite defalcation by 
reference lo his account books yet in the defendants possession. 

The defendants Guneshee Lai and Pnihhod Uasalledged. in 
reply, tli it the frinnet w is nephew and (he latter grandson of 
the plaintiH', w ho, by reason of his being childless sent for Prubhoo 
Das, fiom Allahabad, and, being at the time of sound disposing 
mind c insod an entry to be made in the year 1878, in the hook of 
that year, transfeiring the whole property realized and tiieoutstand* 
log balances of the ctutcern from his own name to that of Prubhoo 
Das and his deceased S'Xi Kalka Das. The amount so transferred 
V’as2Llbt*R.s tioim-halfof which sum the defendant was law- 
fully ent‘tled ; tint the allegation of (he plaiulilf as to his having 
on the 2d of Aithnh 1878. entrusted the care of Lis ready money 
end jewels, to the defendants was entirely false, iiiasinnch as th« 
defendiint, (luncshee Lai, was on that date, in Aligiinge ; and 
besides, had this been the cash, the property so delivered would 
have l»een entered in the account books or there would have been 
•ome voucher of tlie delivery forthcoming ; that as to his other 
claim of 12,101 Rs. the dereiida-nts were unable to reply, to it as 
tbve was ao specificaUuD of the particulars of that claim or itatf 
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inent as to how it nriginatad; that lh« ptainlltTs assartton at to his IMT. 
having co»>stituted Prubhoo Das his gumtiskta^ in thw year 1877, ■ " 

was absolutely false, as would l>« proved hv refereiu’e to the ac- 
count books, which contained no mention either of the daUe of Sunjurve 
apP'iintmeot or amount of salary annexed to such office; 

Pruhboo Das was the piamtiti's grandson, and, in virtue of tfiat 
near rela>ionship, was entitled t > half his property and the fact 
that Pruhhuo Das was not his gomnthta, might ne proved by thie 
circumstance, viz. when the plaintid' petuionvd the Court to ap- 
pdttit (itineiibee l.al, their treasurer, he named Prtibhoo Das as Uie 
surety of that ii>dividual, and had Prubhoo Das be^i his ^omasAla 
he would, unquestionably, have caused muntion uf that <.irt‘um» 
stance to he made in his petition and in tlie security bond; and, 
lastly, that llie truth ur falsehood of the platnlitPs statement us to 
the defendants h tviiig made aw.iy with the af'Count books, from 
iHbt to I87:i, would be apparent from an inspection of Uie ledger, 
foi 1878, in which llte accounts of all the fniim r years were in>* 
eluded 'I he third defendant in his reply contented hinuelf by 
observing that the claim again&l him w.is fnuitded in rnulue and 
fraud. Ho had been (h.irged with rer eiving property inadt* away 
with bv the other dofeiid.ugs from whose lapiy, howevci.it would 
be p'rceived, that, iti Aiiiit of lact, no pi 'peity had ever liecti 
made away with. 

f)ii the l‘2th of March 1^24, the Senior Judge of Oie nareiliy 
IVovind.il Court gaNO pid:x>OL'iit in this case iu the (uUowiug 
tt iuis. 'J he testimony of the wi(nei»scs adduced by the pUiiiliil' 
is entitled to greater credit than that oi tlie wrtnesses adduced hy 
the defendants, fur those of the latter are either their connexions 
or their deitcudanU, while those of the former aic wiioily un<ofi> 
nectod with him ; iudepeiidentlv of the discrepancies observable m 
the evidence of the witnesses for the defendants. I'ho deposits ai of 
Liifu 'I'ejrui a wiiuess of the plaintiH' who isjnupiictor uf the 
bulking house of .Moolchund and RantHuh.ii, and who is .a 
liii:;lilv tru>t worthv person, proves that Ountsliee I.al and Prubhoo 
Das, seeing that their |*atrmi and benefactor, the pUintift', was 
nil irked bv a sevtre illness ('onspired to emhcr.zie his property, the 
fi'iit of his eariiin>js for >everal \ears, wiuth they earned oH, 
tiigether with alt the vouchers, and books of the estabiithrnent; 
and. Ill coiijnnrtiun with the thud defend.inj. Coknl Perslnid, 

Secreted the whole in some place suggested by the latter individual. 

Tliev made a false entry in the first page of tlie ledger witlioul the 
knowledge and contrarv (o the inclinaUv'iti of the pluintitr, making 
ail tlie out>tanding b-alances amounting to 24,101 Ks. payable to 
Vritidioo l>as ana Kulka Das, and with a view to cbncfui their 
fraudulent practices lliev either sedV^eted or destroyed all iho 
account books of ihe toncarn from the year Ilf idlo the vear 1877. 

Ceitam arbitrators who weie appointed to adjust the disputes be¬ 
tween the parties ha'-o staled their inability to do so, ii^ conse¬ 
quence of the accontits for Aest yeiH not bfingVorthroming^ Tbe 
of both fiarties admit that there was no ihentioii made of 
the ready money and leweis lo the account book or ledger, which 
the defendants prcrdtsced from Uieir own house and presenterl lo 
the iiupectioa of the arbitrator!. It is fair therefore to presiuno 
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I8tr. that it wai the private property of the plaintiff and did not form 
' . p ” ^any part ofd>iB tnercanlile concern. That the two defendanU Gune* 

pi,^'ebea Lai and Prubhoo Dae, took from the house of the plaintiff a 
S'laisTM email box, containing ^Id mohurs and orDamenti, as above statedi 
MuU ^ has been abundantly proved by the evidence of several witnesses, 
' bat the value of toe urnuments has nut been deposed to. Two 
hundred and fifty Ks. may therefore be deduc ted from the plain, 
tiff's calculation, and the value of them assumed at 2,000 Rs. and 
allowing 10,000 Rs. as the value of the gold mohurs, a total of 
12,000 Rs. is due from the defendants Giineshee Lai and Piubhuo 
Das to the plaintiff. As to the clniin of the plaintiff for the sum 
of 12,101 Hs. on account of outstanding balances, it appears that 
the defendant, while the dispute was pending before arbitrators, 
submitted to them an account of the debit and credit sides'of the 
plaintiff's banking concern. 'J his account was drawn out in the 
Hiiidee i haracter^ and extended from the 11th of Car/tc 1878 to 
' the 17th .of BAdffoim 1880. In that tiie sum of 33,244 lls. 6^ 
anas was entered to the credit side and the sum of 33,044 Rs. 
3 anas to the debit side, leaving a balance in favour of the house 
of 200 Rs. 'riiis account was delivered in with two ac count books 
and a daily ledger now in Court, which were forwarded by the arl>i> 
trutors, with a Persian translation. i*am*of opinion, that the de* 
fendaiits should restore to the plaintiff all the former account 
books of the concern, and that they should specify, within the period 
of three months, all the items of the expenditure specified in their 
account and that they should deliver up all the vouchers of the 
concern, and clear up the accounts to the p]aintifi''s satisfaction, 
or, in the event of ibeir not doing so, that they should be forth* 
with compelled to pay to the plaintiff the sum cluinied amounting 
to I2,10i Kb. As the connivance ofGokul Pershad, the third de* 
fendant, with the two others, and hU intriguing and plotting with 
them have been clearly proved, it is proper that, with respect to 
him and as a puiVishmeut for his iniquitous conduct, an order to 
the following purport should issue. If the other two defeiidat ts 
shall not, as above ordered, within the space of three months, 
either pay to tbe defendant tlie sum of 24,10> Rs. on account of 
the ready money, jewelf, and outstanding balances or shall uot itc* 
liver up the account books and vouchers of former year.s, in that 
case the said Gokul Pershad shall pay to the plaintiff one-third of 
the amount decreed, that is to say, 8,033 Rs. 10 anas, 8 pie, suth 
sum to be deducted from the amount adjudged against Guoeshee 
Lai and Pruhhoo Das,«vho, however, may be sued fur it by Gokul 
Pershad. A decree to the above effect was passed accordingly and 
the defeiidants were made to pay ail costs of suit. 

Gokul Fershad, being dissatisfied »wtlh the above decision, ap¬ 
pealed from it to t>te Court of Suddur Oewanny Adawlut. The 
case was first brought to a hearing before the Second Judge (C. 
Smiih)^on the 28ih of May 1827. After duly wieghing all the cir* 
cums^ncesof the'case be delivered Ifis opinion to the following 
effect. " 1 am sf opinion, that the substance of the decree of the 
Court below it sufficient to annul it as far as the appellant is con¬ 
cerned'—beemise it is evident froa^ that decision that if the property 
W the reipondeat wm embexzled at all, the eokbeulefflant must have 
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h«en practiced by Guneshee 1^1 and Prnbhoo Dai, tba two da* tW. 
fendiiota. who have not appealed to this fourt and bv them appro* 
pnated. Theappropriaiion by the appclUntjJJoIttil Pershed, it by no 
means proved and even admitting ihat hie ('onnivanre wa» eeubliih* 
ed. the award againat him to pay the aiim of Rs. 10 anas. 

pie, at a hne IB not warranted by any regulation nor consistent 
with the practice of any Court of Justice. But. in point of fact, 
no connivance at all appears to have been proved in thia cate— 

1 am, therefore, of opinion that the decree of the Provincial ('ourt, 
as far as regards the appellant sbouid be reversed, and that the 
costs in both Courts incurred by the a|^iUnt, lr%charged to the 
respondent.” The Thiid Judge (P. T. Sealv), fully concuriiug m 
the above opinion, a finai decree was patted accordingly. 


joBA and othert. Apjellantl, mir. 

I'eTtii* — 

MEER NCJKLB 001,1.All and others, Respondents. Nov. 

THE respondents insiituled (his suit in the zilUh rourt of L*n«!f>Md 
I'lrhotA, against ilie appeiiints. itu the ilthnf Mar'h IH IS, for the si "n iinii'. 
fK)5se.* si-'n of cr|,c hundui) and ten b^ ptfitht, tifieen ftotwat of land. 
ci.iHiMid as and ^.ituafed in Itvaljinic, a fit 2 M/nnr me/«uf. ap|.fnNiii* 

yoinpnv.ed in pergunna Hajec‘{>nre The cl.tirii was laid at nine mhU iti,,ir 
hundred and ninety-six K«. twelve anas, beiM*: three times the 
unu'/u/ produce, the produce of each bjing istuiiiiled at 

tnrt-e R*. f'nttaht inf 

'I'he phiiil w.is to the following circil. “ In the vc ir 1F. S.. a t»f 
the entire inouz'i of Dvalpore w.is purchased liy the plaintill viitUi 
Nnjeeb OulUh fro*n Mr. Hurdis, and it was held hy the taid Nujeeb 
i» III* own p'>SHeHsi<m and matiugeinent, tilkthe year l!20i. li> iho to an;. «-n* 
year I «02, on account of a debt due to the hoiiBe of Byjnath Sahoo, Unmi *»*. 
the was assigned over to that individual who was one of the 

pUiiilitfs. In the year I Jli, a two ina s1m«b of the mourn was gr*tii»dMi 
Bold bv public auciiuii, in liipiidatioii of a claim of dower preferred not kjirciry 
bv Doordaua Khat‘»on, the mother uf Niijeeb OuUab. 'Ibis share the 
was purchased by Lala Nili.miii d, who fold it to the plaintiff Uirj 
la»l: afterwards in the year Byjuath Sahoo and Bir) l.al, united 
in giving the whole moura iw farm forHi% tleart (o Blioopaarain 
Stngh. from whom they had re;'ulsrlv rereived'tlio .vntt. But tlie 
defendarits without any a ithonty either fiom the phiiutifl’t or their 
lessee, had from the year P22‘2 to the year 1223. titurped ^le pro¬ 
fits by force paying no renter the Blm e. and wlfen the letscc^f tb« 
plaintiffs had instituted againei them, four d)fferent%n)t« for arrears 
u( rent they pleaded that their ancestors bad obtained moAarrerct 
pott iht forthe iiioH<a,^t tbe rate gf 12 anas, per beeg^k. They pro« 
diiced ao proof of thetr claim, potlaAe purporting to bovo btoa 
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ffr«nt 0 d'by Mr. Hordis and a latter aUtad to Itaae bean irritUn by 
jltfear Borkiu Oollab. tbafathar.or P(ajeab pollaHt noodcnint: ihtA 
in the posaesaioD of the,moiUrreraa temira. On the'30tb or April 
ldi7« the Second Regiater of the xiliah Court, piued an order witii 
ceapect ta one of the claims which related to the two ana share,, 
disallowing the pottah set up by the defendants and adjudging, 
them to pay rent at the rate of three Rs. per beegah, with reference 
to the rate of rent levied on adjacent Unde and ar far as regarded the 
rest of the mousaand the three other clainu, he directed-the three 
plaintiSt to unite in the institution of a regular suit with h view W. 


annul thepoS^cds alledged by the defendants to have been ob* 
tained by them. The property was originally acquired by the ' 
plaintiff Meet Nujeeh Oollali, in the year 1193, since which 
period no mention has ever been made of any mokurreree 
poUak. If there had bean any truth in the defaDdaDts allegation 
, they would have taken care to obtain from the plaintiff Meet 
f^ujeeb Otriiah a confirmation of their right and they would have 
caused mention of it to be inserted in the pottah and kubooleut 
executed for the lease granted from the years to 1221 F. S., 
and which they took from the plaintiff Byjnath Sahoo. Besides 
the proprietor of a mzamut village is not competent to grant a 
mokurreree pottah of Hio perpetuity, and'moreover the alledged 
pottaht do n.it specify that the tenure is to endure generation 
after generation, and consequently the grant lapses on the 
death of those by whom it was acquired and does not devolve 
on their descendants,—according to the 16th and 13th sections of 
regulation 8,1793, such tenure cannot be considered as herediUry« 
Under these circumstances the plaintiffs sued and hoped for re* 
dress. 


The defendants replied in the following terms. When Mr. 
Hurdts purchased the property from our ancestors he agreed to 
return to them‘the. title deeds on receiving back the amount of the 
purchase money whenever be should return to. Europe. For our 
support in the mean time he executed in favour of our ancestors 
three mokurreree poliaks, granting one bnudred and tan btegakt, 
fifteen bismu of land, to our ancestors in perpetuity. They accord- 
ingly remain^ in quiet possession of the mokurreree lands so 
granted while that gentleman eontimted in the country. In 1198, 
wlitn we heard of, the sale of the mouza by that gentlefoan we 
went to him wnd required back the title deeds as fttit^lated. He 
in reply told us that be bad been obliged to dispose of ibe property 
to Meer Burkut Oolla. father of Meer Nujeeb Oqlla, but that Im 
wouldcanse that indivtdnal—to confirm us in the mekwrrertfe po/tok 
which he had granted. In prosecution of this purpose he wrote to 
the Meer, whoeentasepiy^ontaming the*required confirmation, cott- 
ve^g at the eame. ftiiie to bis osshi authority for coasuUriitg the 
lande tt a perpetual leniife eubjeci only to the etipuleted quit rent. 
In-eettftMWiity thereto the emfa of the eaid Mear as .well Lela 
Niliaa«ft^ end Blif hal.wftera^wo ea«iehare of.tbe property 
been trenefitrtetFto the^, contiMiad Ho receive the reat eoo^tiig. 
lo ehe vtte of tlm mokerrerre- ieouTe. la the yeai^.lSA^ 
F.li^-lhe pWnttfh, firsfi by meene of. Bboop Nerein« comnneceo^ 
MMMwg emee ef fiii» caoewg that tBdi:fidii«1.8Ri 
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MiU»gainii«t foi arrears of rent in U)t rlUh Coirt. in «f latr. 

taOM ftttits, at w« iiagtacttd to ftia our ttcit detdt, w« were adjud^* .— 

•d to pay rent for (he two aiu thare. at rate sued ft«r hv the JaH* Sineh 
pLaititiffc aod at to (he rett we were |>ermiited co bold jt«n (be ••*<* •**^*▼*1 
tarmt tpecttied in the potttUi. Froui (he dt't'ree whK h^eve judji« lekV*"^ 
ment againtt ut we appealed and (he appeal le aiiU under ron« 
aidrration. In abort we are cii)tivu(ort holding under ^rant from oUwra. 
the onginai proprietor and (he land in our rultivation it all mi%ktir- 
reree, agrepabiy to (be grant whtch wa« made for rmr inpp >r(— 
and whichebe plaiutids have no right to (uinuh I'he reguiaiione 
quoted by the plaiutifle relate to moawrrerle grants <4* the pmpne- 
tary rigbt^to villages and not to pottahs (or (he purpose of rul- 

Uvatioix.-. Proprietore of laud were prolahited from granting 

mckurreree potlahSf subHerpieatly to the year IT'Ji), hut the por/uAe 
on which we reel onr claim were granted antecedently to that year. ^ 

The claim of (he plaintiffs is therefore wantoniv utjuiiouw 

On ihe l^tb of July 1818, (he register of (he Court* 

gave judgment in this case. He was of opiniou titul the pvt^ 
iah$ produced by the defeudants even adtniUiug thiit (hey weic 
genuine instruments could not avail them agreeably tr» the 
Iblh section of legulation 1793, inasmuch as the grinteea 
ibereiu named had died* and the grants contiined no provunu 
that the tenure shoiiid des('eud front generation lo generation. 

The defendants nn (his ground be considered were not entitled 
to the perpettml tenure to which Ihev laid claim. Hu tlivrefure 
decreed that (he pottuhg in question should be held tu be null and 
void, and (hat the defend-ints should pay rent acrurdiug to the 
«»tabhshed rate for Similar and adjacent lands, defraying also all 
cosuofsuit. • 

Ihe dcfend.iiit.s being dissntisfied wiili the ah..'ve decisiori ap> 
pealed from it to the Pallia Pruvinn.il t.otirl. (.)ii tiie 7li» of May 
1821, Uie Second Judge of that (. otiri a(Grii>eiJ ily; rfcct-ci- of the 
register with costs seeing no reason to intcrit ie n ith (he dell^lun 
which appeared to him tu he just and proper. 

'Ihe defendants being still dissatisfied petiliuncd (he Court of 
Sudder Dewanuy ^dawlut, to admit a spi'Cial appeal which was 
uUtioately adiniiled ou tiie I4th of Januarwl823. Buj (.al wus 
the only respondent who attended to answer the .appeal. Alter a 
due deliberation of ail the circumstance*. <;uiinc''icjl with this c.ue, 
the Second Judge of the Sudder iJew.inoy Adawlut (C. Smith), 
recorded his opinion to the futiowing effect, it ai>t>ears that thiee 
pottahi were produced in (he ziilah Court. eaHi of tt.ein, d-tlcd (he 
oth of (he month of jK'rjuf/ 1186 F. S. s|>^( ify(nu' that one potlnh 
was granted to Runjeet Singh fur furty-bve WepaAs. leiehtrioas of 
land, at a jumma of tiiN'tV'Mir* Hs. two affba. one to Ohuiu -Singh 
for thirty'two ketgaks, at a jiumma of twenty-frftii fts. and uoe to 
Loebtto Siagb, for tbirty-ibree beegaks, five 6itw<u, at a jumnmi of 
tw«uiy-four Rs. fifteen anae—total of land one hundred and ten 
fifteea fiiswos and |bisl of^eeimo cigAty-tbriM Ks.^m 
aoa. la this Court, besides thtf pof/wAs abovemeniioaeii, e Fersian 
letter from Berkut OolU bas been produced, ^ted the 18th 
of August 1790. corresponding with the ^FmsUe yenr I i97 ; aiaon 
letter beering the seal of Hujeeb Oolle, dated the fith of SktUtk 
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1UV7. 1200 F. S., and a letter from Colonel Alexander Hurdle, dated the 

*“j—7lh of Abguet 1790, corresponding with the /’«s/ee\ear 1197. 
iiiid"o(!iera * reasons assigned the zillah decree are that admitting the 
V. Vc<>r * pottahs to be genuine they cannot be upheld under the 16th sec* 
NiijMi • itui) of regulation 8. 1793, owing to the decease of thoee per* 
(hilUh sud named in the grant, and, from the circumstance of 

01 ters. term ** generation after gi^neration,'* not being specified, the 

pottahs on which the defendauts lestcd their claim were on these 
grounds declared null and void—and they were piacedV^ a lev I 
with other cultivators. * There was no inve>tigHtion m^e by the 
Courts belowf into the authenticity of the appellants exhibits nor 
was there any en^iuiry made as to the alledged pussc.^siun of Kunjeet 
Singh, Uhurp Mngh and Lochun isingh, the original pottah^dars, 
W'ho ot)t4ined the mokurrertie grants as 8pe(-ifie<l in the poltahi or 
>** as to the fact of whether ur no the pluintili's are the true and right- 
■•.,ful heirs of thoseIfit .sh^jld appear that Runjeet 
Sin^h, lihurp Singh and i.uchun Singh, were in reality seized uf 
the moAurreree lands, as specified in their ffoUnhs, 1 am of opiniun, 
that the tenure should be confinned to their heirs —because in this 
case tlie provisions of section 16, regulation 8, 1793, do nut apply* 
and it is perfeitly ceil.dn that when the ■ purchaser of the entire 
mouza, at the time ol lu« disposing of it to a third person gave the 
orivgiuul lessees of it a mokurrcree poltuh, the intent of both parties 
was that snih j-ollah slnnild confer a tenure in perpetuity to 
descend iierediiarily from ^.eiieratiou to genei ition. Nor can a title 
so ai'qnired l>e lost by the transfer ui the estate from one purchaser 
to nimtlier. For these reasons the Second Judge suspended passing 
a final ordcrin the ca.'-e and diiected that ^11 the exhibits above spe* 
cified should be sent to the Coni t of Appeal w ith iiistru> tiuns that 
the Judges of that I'ouii should in;.ke eiKpiiry into and repott upon 
the points above cnumeiuted. 'I he iiiva sligati jii ordered having 
been made aco<)rdiugly aud theicipiired report having been re¬ 
ceived, the case w as again bionght before ilie Second Judge, on the 
27ih of October 1827. who recorded his final judgment to the fol¬ 
lowing elT'ect. It hasheen .saiisfaciorily pruvud by the appellants, 
that the lands claimed are theirs in virtue nf a mokurreree tenure. 
It has also been proved that the tenure hus been held at a perpetual 
qnii rent ever since the time of its original acquisition Wv the origi* 
tni) grantees and their heirs the appellants. Ibiderall theclrcuru* 
stances of the rase, 1 am clearly of opinion, that the appellants are 
entitled to hold the lands at tlie invariable rule of rent specified in 
the potfahs aud that the decrees uf the Courts below should not be 
afTirmed." 

The Second Judge (A Ross\conc«rred in the above opinion, ob¬ 
serving that although there might I5e some doubt as to the validity 
of the granted by Mr. Hnrdis,* vet us the ap{>cl!ants and 

tlieir ancestors had bad possession of the land at a fixed invaiiable 
renit r .'Olung atime,the respondents could m t now be considered 
at Wierty to demand any larger aidbnnt as rent than what they 
had been hitherto accustomed to rei-eive. A final decree to ths 
above efiVict was passed accordinglv, on the 29th of November 
4827. « • * 
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BABOO BYJNATM SAHOO, Appeilani, 

<rr*-js 

GOVERNMENT, y(ei!p:}n%t‘ai. 




ilrlb. 


THE nppeHanl wat formerly platot'^P'in He 1umig;ll ii,-m tUt • 

bis Hction, oh the -‘Jd of June 19.*4, in ihe Pattii* Provincial ("'mhi, 
arraihsl the Collector of 1irh<»oi. to rerovt-r pos^cssiou uf a muXwrsr- 
rcr i.«f4mrycT tenoro, coHiiistMig of Dv.iionre and mne other wu-v- i;.,. 
i'ts, tkitnatfd in pci'^uiinn tl.t|«>'.‘(><>re /illali *rirhtH>i, and to set t»»l m iitc* 

the oidetsVifthe (!!^ollector nod the Boird <n' Hevvni^*, for tisi*'^ .1 '*•«'■< ■'>' 
iicw acscssmetil. a< cording to tlie actual pr-ului e under the 
oris of icijulation 2. IS ll>. The rlaim was Utd at 1Ks. ‘IJ anas. ._,,i ,,r. 

hein;j the annual profits ifier dediK tHi'^ the s'imc»fMO Ks. expen. t: r« n«i»»i t» 
of niaiia^eiiicni, 124 Its as ;H«/i4nwa at.il .'I'f'J R« (i j anus, as ***''*^^'^1'"* 
mn/i'«ri'rrrc rerrt ; tli-..* i;rr'ss pnainct: ooin^ I.Sfil jls. 0 

The plaii.t was in sultstance as follows. lu the vear I 1^4 T !< , ^.,,.,1 
Colonel llurdis purch tsed the wh •■11 of the iiiouzas in i|ut''fioti, kii -w-ii. 
from tlic f -rmer tn tlti. S!i»mh“r '^ir*;ch :iml others. In the \eit csn>i»t 
M Hfi, Kai Sadhoi. Kaui. thef/(’«''</' "f the ''•K»>n»h ai:d >u|k riutci.deul * 

of the per'.;iiiina, sieimr tliat the rent leuiid i»h the eslrlc was es- of 

re>«i>o With rel’erciK t<# life profits u>-ldcd a’ter dudnetm^ as «»«a‘U 
liuai^nrlhe sum of H)4 Rs 10 ants, frmii the (-rtutf jtmmn of Id*! 

Us. J an ana, gacf to afore-anl t ad 'iH-l. amohirf rcr suunuti hn * 

the propertv tlic rent in pcr|>et'iiiy, at .M 1 Ks. M| anas, wlircn 

j;rant was confirmed liv a poitufi tr<*m rv/.'ioUa Kh.«». the numtl of < 01 . r an 

the perjjunna. Ih.th ihes" instruinenis laite tire He tl of the ies|'(?i ti> e 

irranttirs. In the ve.u ilmi K. S. the « olleii-.t , m fiiraiincilion nl vr,r*, 

iUo f»itkurTrr*f lenurc. issued his he in'io dale the 2Sih el -.a 

M.iy 17S9. cori.'-s|>'u,(iinj; with the hih of HW 1. S. He aUo «»>i.»ioum* 

issunl .1 jifru'nnufi I" the same vllei t to Me- r Ituikut t)(»l|,i ihe sii* 

pern tendent of .he per^nnna. In the tear 1 l’.*7 K S. al the nine 

«;t the percvtuil seUleinenl. the -^enlairen cnifustod wnh the mse. 

form ttUiH of it. findiii;^ th.it the aciisul ptodufc »i the estate 

was not more th.tn |ir<HM'ilc’ii.«le to the jumma ass^s.vd upon it, 

oonliiined to the ^’ol. tict the wn»i/#i/ccec lenujr whn h 

h<.! had ohiained. The hoc»k, Mintumn^ 4l‘v pjttn ulais i,l the 

perpetual settlement wa.s for .var-ded to the ''opti'ims acd 

the ai ram^ements therein made were ;*i*pin\td atjd siiicti nud l»y 

the (toveruor C«eiJi*ril in (.‘oniicil. l*i'>cl.iiMatron was .'Hcnr'iui'jly 

issued, rontinniii'i th«i *elttemetit s • made whii h was deciured to 

he perpetual and endure fii.m ^cuyratnwi to <:eneiatn»n. I li« 

t-'i»l(n»el kept possession <1 the e-iaie. ^lill the yeai lMi<. h S. 

paving the fixed rent with which it had been assexsrd. In the 

ve jr 119S. he sold llie wind# irf the mottutrercfi propeity locelher 

w,ih the na»*ar to Mcer Nu^eeb Ooll» Khan.fut the sum of .’.>0i) 

Rs, I he bill of sale Ivire his st^naliire and was dated the 12th of 
Mioicn/ 1201. A. H the purrhuser al the same Imie receiving all 
the former title de-ds. IhyM eer af»resaid ins'ftrubly pjia^lhe 
9011 rent assessed, receiving u»return the autbcnticaee't ret etpie of 
the Collector fur the same. Ii» the 1216 !■ S a two an* • 

share of the propertv \d qiiesiion, jjrae sold by puhhc* aiictioit, iw 
aatiafaciioa of a demaDQ of dower preferred by Uoordaua Kbatooci^ 
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1827. the motlier of Nujeeb Oolla. That share was purchased by Lalla 
' I Niiianund, who, in the year 1217, sold it to the plaintiff for 2,200 
Ba^ Rg. and jj, yeay 1^25 F- S. Meer Nujeeb Oolla, sold the remain* 
portion or fourteen anas to the plaintiff, also, for the sum of 
nieac • 22.501 Rs. The purchases were negotiated by the ^omdsAfa of the 
plaintiff named Divj Lai. In virtue of his pur<;hase, the pUintiff 
became possessed of the entire estate, paying annwedly the fixed 
moAurreree yumma of 333 Ks. 6^ anas. But in the year 1818, 
A. 1). the Colie* tor served thepiaipliff with a notice renaiiing hioi 
to produce his title deeds*, in virtue of which he claimedjto hold Rk 
properly at iy TnoAurrerie jumma, 'Ihedeedsofsale, thevaoAnrreree 
itunnudi and the receipts for rent were produced accordingly, but 
to these no attention was paid, and in a proceeding, dated the l4th 
of May 1622, (he Collector declared his opinion that the fands in 
**" question, were lial)le to resumption and subject to anew assess^' 
luent to be imposed with reference to the actual produce. The 
papers ki the case were (hen forwarded to the Board of Revenue, 
by whom it was determined in the first instance, on the 19th of 
March 1824, that the tenure was liable to resumption but that the 
present incumbents were entitled to hold it at the same jumma, 
during their natural lives. For a confirmation of their opinion 
they submitted (heir proceedings I'o Hie* Governor General in 
Council, by which authority it was declared that the original 
order of (he Collector was just and proper, and that a new assess* 
fiieiit should forthwith he made. But in point of fact, the lands in 
qnt‘6tion, are not liable to resumption agreeably to the rules contain* 
ed in sections 76 and 74, regulation 8, 1793, they having been held 
at one invariable quit rent for a period oftweive years prior to the 
derenmai seUteiuent; as well as by section )7, of the same enact* 
nient, i\\b ntokurrerec having been confirmed, first, by (he 

gentlemen entrusted with the formation of tlie perpetual settle* 
ment, and, secondly, by the Governor General in Council, and the 
rent having been ever since received without any objection, at the 
rate then imposed. '!hu piaintifi' purchased the estate for a large 
sum of money on the faith of the assurance contained in regulation 1, 
1793. Under these <-irc\inistances the plaintiff expressed his hope 
that the grievance ufisvliich he (*oinp1aiued might be redressed. 

The Collector in reply urged, that the documents now adduced 
by the plaintiff/in support of the claim to hold the lands, as a 
mokurriree tenure hud been rejected at the time the original in¬ 
vestigation was held, to determine the question of resumption, on 
which occasion the order of the Collector was ultimately afiBrined 
by Government: that t,he lands were clearly liable to resumption 
and ihatSiis plaintiffs Attempt to prove the contrary by relying on 
title deeds, which had* been alre^y rejected, could not be enter¬ 
tained fi t a moiAent and that as the whole of his allegationa had 
been already amply refuted, there was no necessity for entering 
iuto gny furtherargument on the present occasion. 

Qn the 1 Ith of June 1825,*lhe FodUh Judge of the Fatna Provin¬ 
cial Court, paused judgment (0 the feliowing effect. The claim of the 
plaintiff reals ou two gtpunda. First, the mokurraree suiiauff, beer¬ 
ing the seat of Rai Saolkio Raov and dated ^e 29th of Shawal 1186 
Y. S., the petfaA of the kme date, bearing theieal of FysooUa Khn** 
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tli6 suMt/oftbe psrgunna, tb«iMl«rrrrrtf>«piiiiid»bMri»g!d«t# tWt. 
th« of M*y 1789, A. D. roDt«inin^ • conHrm«Cto<t of th« Ma*#**^ 
meat in perpetuity m favor of Colonel ilordia and two perwcnmai 
directed t(» Liuraut Ootia Kban. dated the 18lh of Mav> of the Mine p. Govern- 
^ear. and, aecoiidiy, the fact of rent having been received at one inMit< 
invariable rule of 333 Re. 6| aitae, per sn/iain. for a period of * 
twelve yeara, antecedent to the de«*eunu( settlement ; which took 
place, in the year 1197. F. 8. But it would appeat (hat frooi the 
commencement of the year 1186 F. S. to the end of the year 
1106, theiB is only an interval of eleven years, and the vakeeUot 
tlie plainu|r admit that they have ik> nutn^nH (nx the land*, under 
the seal of the Governor General in Council. IJnderMie^e nrvuin- 
stances the sanAuef granted hy the Collector and by the aumtU of 
the pcrguuna cannot be held to have any vatidiiy The orders of 
the Collector and of the Board of Revenue for the central Provinces 
deciiirin|( the lands liable to resumption and subject to a new 
assessment, appear to be in every ret|>ecl just and proper. * Gn the 
above groiuids the Fourth Judy's disuiissud the clatinof iTie {dain* 
tiH with costs. Tlie piainiifT being dissatisfied with the above 
decree, preferred an appeal from it to the Court of Judder Uewan> 
ny Aduwlnt, laying his claim at l.bpO Rs. anas, bring three 
times the amount of the 9tvlAirreret jummii. On ihc '.Id of Seplurii- 
ber IS'.'b, the case was brought to a hearing before theHccond 
.ludge (C. Smith), in the pteseme of the v>xkceh of the paities and 
having been on tliat day postponed, wuM ug.im brought forward, on 
tlie I Ith of the same montii, tiefore the same Judge, who recorded 
his hual t.piniou in the followiiig terms. It appears to me. that the 
decree of the Court below cannot be afiirined, hri’HU.4C there exists 
the struugeHi probaiiiiitv, judging Imm all the citcurnst.tncea of the 
case, th.it at tiie lime of the det onnial settlement, I)yalp‘^re the 
nioHta ill question, was registered us a mokurrfrrc tenure, not sn 
much from the fact of the suhnud granted by Sadhon Ham and the 
ptrwanna of the Collector, as with reference toshc fact tint the 
properly in cjUcslioD, could not with piupneiy War aheaMcr as- 
sevsroeiit. The report of lh.it Hettlemcnt together vriih that for the 
other mthali settled in the district of l irhout, w.i^ duly forwarded 
to the presidency- If tlie word wio/kr*»Te»t'v w.is tetainvd in the 
thivernment registry books, the fart can e*x<'ite no surpm^^e inas- 
much as the whole of Soobah Uehar was assessed,• at a mokuTrerre 
jumnta. But the terms mokurrerre and perfittuot settlenient are 
synuiiintous. It is also evidr-ut, that iii ihe year 1216 F. S. a two 
ana share of the moiua. in question, was s'^d by public .ludion, 
under the superintend.tnce of the Collector and the sanciimi 
of (ha Board of Revenue, when the foPtner assesscnei^t for that 
portion was retained. In year 1235J^. 8. the pUintilf made 
the purchase of the estate for a heavy ram relying on the faith of 
the perpetual settlement and on the ar curacy of the public registry 
hooks. The consideration paid by hint for the fourteen ana share, 
which was purchased by 1^ goma^kta Biij Lai, arnounmd to 
22,500 Rs. Besides, adioil^g that the moKso Qf U>al(K#vie 
legally subject to a new aeeessment, still I asi of opinion, that the 
dMiston of the Court below should be amended, because in thi* 
case thete le a difieseA^ of ojuaiotf between the Beard of Revesoai 
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and the Government, the opinion of the former authorities bein^ 
that the present incumbents should retain possession of the ^nure, 

* at a mokurreree jumrna, during ttieir natural lives and that the new 
' settlement should rn>t<'}e carried into effect, until after their death, 
whereas the order of Governtneiit was to the effect that the lands 
s)iou]d be immediately resumed and reassessed, even during the 
lives of the present incumbents, f^nt in the 21 section of regu- 
latino 2, 1819, reference isr>nty made to the decision of the Board, 
and no mention is made of any de ision of the Governor General 
in Council. 'Die Board of Revenue were apparently ithe proper 
authority to issue a fin^l order according to their ownf discretion 
nor is there a^y prohibition against their so doing to be found in 
the enactment above cited. It is evident that in this case, the 
Government is a party and that the Members of the Board of 
Revenue were oUiciating in the capacity of Jud!>;es. Their autlio* 
'rity should therefore in this case be considered as tantamount to 
«,Judicial'Autlioriry. Viewing the matter in this light, it is that the 
ultininte’decision of the Board of Revenue is considered as a judg¬ 
ment of the first resort and the decree of the Judicial Authorities 
as a judgment in the second resort, so that every decision by the 
Board of Revenue, is open to a regular appeal as a matter of right 
without the necessity of shewing sptri'ial cause fur its admission; 
such a thing was never seen or lieard of in the ann.iis of Jurispru- 
dunceas that the Judge in a cause ii.hoij Id take the plainliH's opinion 
on its merits and huviug ascertained his pteasiiie should recede 
from his own judgment and ultimately de<'ide liie case according 
to the judgment of the plaintiH'. A person so acting ('ould not ha 
considered as a Judge between the parties imt as ihe servant of the 
plaintifl' alone In this rase, there is no necessity for insisting upon 
it that nolrm voJens, the settlement of the womn with reference 
to its actual pioduee shall be immediately carried into effect—be¬ 
cause the mokurrt'ree-dar is not devoid of proprietary right. He is 
proprietor of the wohurrtrrc and of the proprietary right wliich 
i'uiisiiiiiled his purchase and any new settlement tnnsl he made 
with him agreeably to the regulations. Under these cifcumslances, 
1 am of opinion, tliat the decisions of the Revenue Authorities and 
of the Patna Frovtnciiil Court, should be reversed aud that the ap¬ 
pellant. sliould he rcifistaled in the possession of mouz i Dyalpoie, 
as a mokurrerft tenure, subject only to tlie fixed a.ssessment of 
333 Rs. itnas^ns the annual rent and that Govciumeut should 
defray all costs of suit." 

On the 29ih of Novemlier 1827, the case came to a hearing 
before the Fifth Judge (A. Ross.) who recorded his opinion in 
the following terms. *.**lt nppe.ars that Mr. Hurdis purchased 
the tuhok in question,^ in the year 1184 F. S.. and that Sadhoo 
Ham, the dev'an of Soobah Debar and superintendent of per- 
gunna llajeepore, in wdiich Dyaipore' is situated, considering the 
former assessment of 438 R$. ^ an ana excessive, having de¬ 
ducted 104 Rg, 10 anas, as rMa/rAati<> assessed the estate with a 
mofmrrcree jumma of 333 Rs. 6^ anas. 1 bis took place on the 
29th of SkHw-.U 1180 F. S. on which date he issued a sunnuH to 
that eflert in favour of Mr. Hurdis. 1‘he Collector of 1'irhont 
raufirmed the assessmeutao mad^, first, in 1 f89 F. 2S. and, secondly. 
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ill 1196, when he issued perionnfias. under his ofTirial 8e:|l and si"« iBfT. 

nature to the Chowdhreei and canoonffoea of his dtstm t directing *’m.... 

them to consider the same in full force. A# the period of the de- B».bno HvJ, 
ceiini’il settleineut, in 1197 F. S. the rnouzn in <|ueftion, was as* 
scssed at the same jamriia and that settlement was conHrmed bv the 
tioieroor General in Council at ihc time. Alterwards Mr. Hurdts ’ 
tto'd the e>tate in 119*S F. S to Meer Nujeeb Oolla, for the sum of 
2,5-»0 Its. and in 1*216 K. S. a two ana portion of it was sold in 
Butisractioit' of a decree of Court. Of that portion Nitianhnd be- 
ca ne the purchaser and he sold itauain to ^yjnuth Sahon. in 1217, 
for the sum of 2,200 Ks. .Afterwards in the year l225.S!ie appellant 
purchased the remaining fourteen ana portion of the mo'tzn for 
22,500 Ks. in tlie name of his yomas/it>t Birj l.al, from the proprio> 
tor Nujeeb Oolla. During all this long interval that is to sav from 
the year 1197 F. S. up to the period of the purchase <»f i)»e four¬ 
teen ana share, uhich comprises iiearlv eight ai*d twemv* years,« 
there has never been any ipiesiion or olijeirtioii raided by the oIBccrs 
of tiovernmeiit. as to the validity of the moAtirrerce assessment. 

N« twithstanding all this, the Collector of the present day, in the 
Year 1822, solely on the ground that Sadhoo H tm had no auih 
rity to grant a mokur^er^e tenure, declared his opinion that the 
seltleiuuiit made in 1197 F. S. should be reTe^^ed under the pro¬ 
visions of regulation 2, 1810. 'I'hat opinion was maintained as 
being correct by the Board of Revenue iu the central Provinces and 
by the Ooveruineul. lam of opinion, that the decisions of the 
Keveniie Anthorit'Us and of the Court below are improper and 
shoiiid lie reversed. It is evident that the Collector, at the time of 
making the decennial settlement which is perpetual, was perfertiv 
uw.aie that Rat Sadhoo Ram had no authority to grant a rno- 
A.vr/ere« su?tnud, yet the perpetual assessment fixed by that in- 
tliviiiiial was affirmed, from which fact it may with (lie strnn;;e!«t 
decree of prubabilitv be inferred tliat the settlemcxii of the 
iu •piestiou was made with reference to its r'apabiiities and that 
6u; h settlement wa« on the same ground confirmed by the (»ii\er- 
ni r General in Council at the time. I am of opinion, therefore, 
thill it woiihi be inconsistent with the principles of equity and 
justice to annul the settlement of 1197 F.S. on the plea of the 
insulBciency of the grant made by Rai Sadhoo Ram, wliich insufli- 
cittucy must have been palpable and notorious at«lhe time of the 
fonuirion of the decennial settlement; nor would such a pr<*ceed- 
ing be consonant lo the intent of any of the regulations of Cio- 
Tcniment.*’ On these grouiids the Fifth Judge concurred in the 
order proposed to be passed by his colleague Mr Smith ^nd judg- 
nient was accordingly given in favour of lh§ appellant with roitt. 
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^ CHUTTER SINGH, AppelUnt, 

* venua 

MUSSUMMAUT NOORUN, Respcwdmt. 

THE rtspondent brought tb'tt luit tn farmd panperit^ agaimt 
Synd Kamai AU and the appellant, in the Fatoa Provincial Coart, 
on the I8tfa of May 182^. She claimed posaession of one quarter 
of tnoitxa Mooaapore Mungrahee, an ayma tenure, ih pergunna 
Hajeepore, and a quarter of mouza Kaundoo Chupra phouspore, 
also an ayedi tenure in pergunna Kuricee zillah Tirhoot. The 
claim was laid at 5,620 Hs. eighteen times the annual produce. 
The plaint set forth that Syud Shah Ghous Ali had one son named 
Syud Rooktin Oodeen and two daughters, one of whom was named 
Khuderun, and the other was the plaintiff. He had no other heirs. 
His landed proj^erty consisted, at his death, of a half share of 
each of (he abovenained mouzaa. That property, however, was 
absorbed in satisfaction of the dower ol' his widow. Syud Rookun 
Oodeen, proceeded on a pilgrimage to Me<xa, on the 7th of the 
month of Rujub 1195 F. S. since which peri(^ he had not been 
heard of: consequently the plaintiff'and Khuderun were the only 
two eKistiug lawful heirs to the property of (he deceased and his 
widow, to a moiety of which they were each entitled and jointly 
took possession accordingly. In the year 1212 F. S. .VIeer Syud 
Mooliuromud, the husband of Khuderun took a farm of the plain- 
tiffs share in the name of his son Syud Kamal Ali at a yearly 
jumnta ofliORs. for tite period of ten years, commencing from 
the year 1212 F. S. and ending with 1221 P. S. and, having paid 
ilie entire rent due for that time, went on a journey to the east¬ 
ward in 1*222, and as the parties were living in coparcenary, and 
the plamtiff'’s son Syud Shah Ameer Ali had not arrived at years 
of discretion, the said Syud Kama! AU became mokhtar in the 
manapemeiit of the property and paid the plaintiff', according to 
the accounts, the sum of 175 Rt. annually^ from the beginning of 
1223 up to 1228 F. S. The plaintiff instituted , ibis suit, because, 
when her son arrived at years of discretion, the defendant Syud 
Kamal Alt took possb'ssion of mouxa Moosapore Mangrahee and 
having put Chutter Singh in possession of mouza Ghoiispore re¬ 
fused to come to* any adjustment of the accounts. 

The defendant Kama) Ali denied the plaintiff's claim to the 
moiety of the property of Shah Ghous Ali, in virtue of his leaving 
one eon Rookun Oodeen and two daughters Mussummaut Khu¬ 
derun and the plaintiff *and of its being divided into four equal 
shares. He stated, that the plaintiff never had be^n seized of any of 
the villages, but, from the time of the death of her father, only re* 
ceived her maiiitenanca, and from life year 1198 F. S., a monthly 
mllowance of 15 Rs. was made to her up to the year 1203. When 
the defendant lost possession of the six ana share of mouza Mabii 
and some dimjinution in the plaintiffs^allowance took place, she, at 
the instigation of certain evil disposed persons, was about to insti* 
tute a euii for the partition of her share, and the defendants father 
Meer Syud Moohummud, fea«ing that the family would be dis' 
graced by the exposurei executed an engagemeut in the name of 
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Ibt d^ftodant Kamal Ail uodartaklng u» {mjp tha plaiotiff ta& R«. ittr. 
•nMvai/y, which tha deftsdapt ia coataquepca ra^tilarlT dit- ^ . * 

charged. The preeent atate of the nio»aa| in queition, the defen- 
dantetatedtu be asloliowf. h]oo«a|>oreMubgraheeiraaletto terUin MnSeai- 
inerchanti in virtue of tome eitgageiuente which had been cpiw bmui Noe* 
. tractedj ope of wbioh leaees was executed by i^yud An ear Ah. the 
plaintiff's eon, as well as by the defendant. Ihe whole of the 
nooey paid in advance on account of the reuts by Sheikh Anwar 
All and ^e other nerchaois. was made over to Shah Waris All, 
the full brother of Shah Ghuus Aii, and> up to that day. his heirs 
had never returned a farthing; on which account she plaintiff had 
never received any of the money so advanced. The twelve ana 
share of mouza kaundoo Chupra, was mortgaged by the defen¬ 
dant's* father, for the sum of 1,201 Ks. to Uhoia Thakuor, in the 
name of the defendant on certain conditions. By means of the 
money raised on the mortgage, the debt due by*\Varis AU to Rajp.. 

Kiwaz Uobe, Bolakee Lai and other merchaoU was dischargeo, 
and the title deeds recovered, ('hutter Siugh undertook to satisfy 
Bhola Tbakoor's demand, provided he were allowed possession of 
the property fur twenty years, with a view to reimburse himself by 
means of the proceeds^ J'his was agreed to by all the parties 
concerned and an engagement executed accordingly, m virtue uf 
which Cbuuer Singh was still in possession. 'Jhe plaintiff herself 
executed an lArarnuma binding herself not to demaud her share 
until the whole of the debt due to the merchants had been realized, 
and agreeing to remain satiihed with the allowance of ten Ri, 
onnaef/y. until the estate should be disencumbered- 1'he docu¬ 
ments conuected with this transaction being in the defendant's 
father's possession, and he having died on a journey to the east¬ 
ward are not forthcoming Syud Kuoknn Oodeen, upon his depar¬ 
ture, executed an instrument appuiuUng the defendant's father hU 
fHukhtar in virtue of wImcIi. the defeudaut, and before him his 
father, had been seized of the said property from the years 1195 
till 122J F. S., and, although 8yud Kuukuo Oodeen had not been 
heard of fur tbictV'Six years, it was nut impossible that he might 
return and demand hie share from the defendant. Seeing therefore 
that the plaintiff had executed the above t^arMuiua, and that Uio 
defeodant is Syud Rooknn Oodeen’s nvolrA/ar. the plaintiff could 
not lay claim to her share until the creditors were satisfied and 
the estate diseocunibered. Whauver balance of the plaintiff's al¬ 
lowance might be due fiom the defendaui, Im was prepared to pay 
by iustalmeots. 

The other defendant Chutter Singh sufCsrcd judgment to go by 
delauit. When the case came to a hearpig, on the loth of July 
1823, the Third Judge ofthe*I^atna Court obaei;yed. that, although 
the defendant allowed the plaintiff's title, he defended himself by 
saying that in the event oS Rookuo Oodeen'e return he wottld be^ 
held respoMible for his share; but^the Ihird^Judge reiaarfced, 
that in the event of that inditridual’s not letumiag, ^ share WoiflA 
be liable to partition into equal shares among the parlies, a«d that 
the defsadant and his father had no poqer, in conseq»e«ce of lha 
executed by*Kaiaal AU,*to let or mortgage Ihe plaiotifll 
•hare to any one. 

▼01.. IT. p p 
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On these grounds it was ordered that the plaintiff should be 
h>it into possession of the whole of her share derived to her from 
her father Shah Ghous(41i, in virtue of inheritance, and of the half 
of Kookuti Oodcen’s share, on condition of her undertaking to give 
*up the said share in the event of Rooktm Oodeen's returning and 
dumandinghis property—costs were made payable by the defendant 
Kamal Ali. 

Chiitter Singh not being satisfied with thie decree appealed 
to the Court of Sudder Dewanny Adawlut, laying His claim at 
2.808 Rs. eighteen times the produce of mouza Kaundoo 
Chupra. He denied that he held the property as mortgagee, aU 
Jedging that Kamal Ali, in 1212 F. S. sold the twelve ana share 
of the mouza in question to Bhuia Thakoor, for 1,200 Rs-.on his 
own part and as agent for Beebee Ruhmanee. the mother of the 
plaintiff, and executtid an acknowledgment which he gave to the 
nid rii ikoor under his own seal and signature and witnessed by 
Syud Mouhummud, the husband of Mussnmmaut Khuderun, the 
half sister of the plaintiff, attested by the seal of the Cazee and 
other respectable witnesses; that when the purchaser arrived, 
together with (Iiq moklitar of the sellers, at Moozufferpore, the 
aput;llant first became informed of the sale of the said share and 
0 )i|M>sed it on the grounds of his acknowledged right of pre>emp« 
tion, which right, the purchaser allowing, put him in possession of 
the said share on his paytnent of the purchase money and delivered 
into his possession the whole of tlie title deeds ; that in virtue of 
these documents he had been seized of the properly in question, 
frntn the year 1212 K. S., which fact the yoma&hta^ putwaree and 
other iuliabitriiits of the mouza could certify; that the said mouza 
was absorbed in 8utisfa<-tion of the dower of Mussinnmaut Bebee 
Ruhmanee: that she during her life time sold the same with the 
consent of the other sharers and that neither tlie plaintiff uor any 
of the other heirrs had any claim to it; The respondent not ap> 
pearing after due notice the case was brought to a hearing before 
(Mr. C. f$niithj, Second Judge of the Court, during her absence, on 
the 19th of May 1827, who recorded his opinion to the following 
effect. 

** 't here is no mention made of the dower of Mussnmmaut 
Ruhmanee, the respondents mother, in any of the documents filed 
l>y the appellant? nor is that statement at all aulhcMiticaled. On 
the contrary it appears from the deed of sale, executed by Kamal 
Ali, in favor of Bhuia Thakoor, and the receipt dated the 15th of 
Ztehij 1219, A. H. that the property of Shah Ghous Ali could not 
have been, absorbed in setisfaction of his widow's dower, as men* 
tion is made of the share of Khuderun (the plaintiff’s sister), as 
well ns of tlmt of the said Miissummaut Ruhinanee in both the 
above documents. Since therefore the other heirs obtained shares, 
it cannot he admitted that the property was absorbed in satisfac* 
tion df dower. T appears that Shah Ghous Ali dying, left his 
widow Mussuipmaut Ruhmanee and l^ie respondent, his daughter^ 
and another daughter, Mussuminaut Khuderun, the mother of 
Kamal AH, also a son Rookun Oodeeu ; in which case the eighth 
share of her husband’s property would descend by inheritance to 
Mussuminaut Rubmanee and the said Mussummaut Ruhtnaoee 
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and Kamal Ali had not the power of selliog the »hare of Rookun 

Oodeea who is missing. The sale therefore of the 4 we{«e ana, . . 

share of mottsra Kaundoo Chupra, cannot be held to be valid r^’"***' 
except 80 far as relates to the shares ^f Mussninmaut Rub- 
manee and Khuderun (which had descended lo her st^n Kumalp»u( N«a- 
Ali)i but Hookun Oodeen's share is not involved in ibist suit. MiA- 
Bummaut Kuhmanee’.s share which was sold during her life time 
cannot descend by inheritance to any one, but belongs to the pur¬ 
chaser. Un these grounds, I am of opiuioii, that the decree of the 
Patna Court should be affirmed respectjiig the four ana sliaro 
of mouza Moosapore Muugrahee pergtinna HHjv]>t|re, and also, 
respecting a four ana share of Kaundoo Chupra, the remain¬ 
ing twelve ana share of which should be divided into thirty- 
two parts and distributed as follows. Four parts being the oii- 
giiisl share of Mussuinmaut lluhmanee, and seven parts being that 
of Mussummaut Khuderun, making a total of eleven past'* to he 
awarded to Chutter ^ingh. together with seven parts of Krmkinr 
<)odeeo's share to be held by him until the appearance of that 
individual or its being claimed by his heirs, and tlie reinaiiung 
fourteen parts to be awarded to the respondent; seven in ri^ht (>f 
her share as daughter and the other seven in sik-ccskIoh to her 
missing brother Kookdn 5oaeen.*' The Third Judge C. T. Sealy, 
coinciding in the above opinion, a final decree w as passed accotd- 
uigly. 


MUSSUMMAUT SHUMSOONISA, widow of fvz Alikimn, igj;. 

Appellant, 

I'CrsuJ Nor, S/iii. 

MEER GOUHUR AU, MEER SAADUT AU and MEER 
yUJABUT ALI, Respondents. 

IN this case the respondents were the original plaintiffs. They Acrordlng 
sued to recover an half ana share of a certain zeni^ndaree, siluaied tmljr 
in perguuna Atea and other pergunnas, in the possession of Fyz Ali 
Khan and which had formerly been the property of Klo-da Nuwax “ 

Khan. The suit was brought in ibe aliah C.turt of Mytnunsingli, ,«iK h«rrt 
on the 26th of August 1818, and the claim laid at 5.106 Ks. I he mon- lUn 
guardian of Fyz Ali Khan was the originaf defendant. The claim 
teiforlhthal Khoda Nmvaz Klfan, the prcArrietor of the estate in 
dispute, married the maternal aunt of the piainlttfs, svlio, after the ijow'; and 
deathof her husband, continued jointly with the other heirs toen- tbefart ofa 
joy the produce of the property, and, after its alUchment, cogtinu- 

«d to receive a monthly allovv^nce ouf of the prdreeds, tiotil* the ^2 

year 1232, when she died; that hy the Moohummudifti law, an half to 

ana share of the property in question, belonged to the aunt of the rUpte ttace 
plaintiffs, as widow, to.which poryon they (the plaintiffs) were «*«■«[» 
•otitled to succeed oa her death: that the other heirs had taken 
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1BS7. their juBt aliotmenls, but that the share to which they (the plus* 
were e^ititied to succeed had been made over to Fys Alt Khan 
who enjoyed a five ana.share and whom tliey now sued through 
ins any his guardian (Ram Chunder Chutoorjea), he being a mioor and 
claim, nU .subject to the authority of the Court of Wards, 
tlioo^hma- ’Ram Chunder Chutoorjea, in reply, urged that the claim of the 
hutTlwen pisintids should have been advanced against all the heirs and that 
bruusht in their Singling out one of them was inadmissible; that Khoda Nnwas 
tins inter* Khan had seven wives—the first ZeebaKhanum, the second Bhan- 
otli^rVi^irs Khanum, both of whom died before him—the third Shohxadee 
was lieia to Ehanum, by whom he had three sons, viz. Alif Khan. Gholam Hoo- 
fiirnitb stin Khan and Khoda Yar Khan—the fourth Subree Khanum, by 
strong pre* whum he had one son, Imam Buksh—the fifth Kheirun Khanum^ 
the sixth Durea Khanum and the seventh Aina Khanum, of whom 
WHS not ' plaintiffs had made mention; that as, according to the Moohum- 
lawfi-'lly . jnucan law, it wa» not admissible to contract a fifth marriage (four 
married to wives being alive) the plaintiffs were not entitled to any right of sue- 
^ cession to Aina Khanum; -that accordingly, ever since the death of 

Khoda Nuwaz, which took place, in the Bengal year 1180 B. S., a 
period of forty years since, no claim had ever been advanced on 
the part of Aina Khanum or the piaint},fi8: that moreover the entire 
property of Khoda Nuwaz devolved on his son Alif Khan, who, 
held it (i)l the year 1210, when he died, and it then devolved on 
his son Fyz Ali, the minor defendant, in whose possession it had 
remained for fifteen years before any claim regarding the recovery 
of it had been instituted: that the present claim was therefore bar¬ 
red by the operation of section 4, regulation 3, 1793, and also, by 
danse 3, section 3, regulation 2, 18U5, and lastly, that ihe fact of 
Aina Khautim having received a small monthly allowance for her 
support, so far from proving that she had any ri^ht of inheri¬ 
tance, furnished a strong argument against the existence of such 
right, as she would not have surrendered a legal claim in exchange 
for nn uncertain pittance. 

I'be plaintiffs rejoined that with (he eicception of a two ana 
portion, which by a compromise (hey resigned to one of the heirs 
named Khaja Ali Khan, Alif Khan had retained in his own 
possession the shares*-appertaining to all the rest of the heirs; 
that many of the other heirs had sued him and recovered their 
rights and that tall the property of which he took possession, 
(among which wae the share of Aina Khanum) had devolved on 


his son Fyz Ali, who was therefore alone sued; that, besides, the 
Moohummudan law prohibited the marrying of more than four 
wrives, only in case all fojur are living; that the aunt of the piaintiffe 
wae the fourth wife and that she had retained possessien of the pro¬ 
perty, until the Bengaf year 1222,'to which facts the plaintiffs 
were ready to produce proof. Thakoor Dae Bunhoojea (who had in 
this interval succeeded Ram Chunder Chatoorjea, in the guardian¬ 
ship of the min^r), gavein a replication to the effect that Aina 
Khaxum was the seventh wife espoussd by Khoda Nuwaz; thathe 
had married her on the supposition that she was the daughter of a 
Moghul but that, subsequently discovering that her father wae a 
Syud, he had divorced her immvdiaCely. At this stage of the pro- 
cMdinga tfairdj^ersoniolerTened byname Meer Hyder AU. U* 
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pretented a petUion, ttating that Aina Khaonm and Khadeeja t»ff. 
Khanutn, were full aistars and daughters of one •Aga Salih ' ' 

Koonjnree, an inhabitant of the city of Daroa; that Meet Fii»l 
Ah, the father of the petitioner, was the son of Khudeeia Khanum. siiiimtoo* 
who was the elder wife of Meer Moohurnmnd Ali and that Me^^r#’'**"* 

Oohur All and the other ptaintifTK, were the *one of Jumeela 
Khannm, the younger wife of the same individual ; that Jumeela Jibei*.'*** 
Khanum, the mother of the plaintiffs, was not the sister of Aina 
Khanum. and that the plaintiffs, conseq«iently, were not the heirs 
of Aina Khanum, whose pro|>eriy should devi>Weon the petitioner. 

Un the 27 th of April 1822, the Judge of the sillah Ceurl gave jtidg- 
ment in favor of the plaintiffs, thinking it proved by the eMdence 
addiictjd by them that Aina Khanum was the fourth wife of Khoda 
Nuwaz ; that she had all along enjoved a portion of his property as 
such, and had received a regular monthly allowance, from the Col- • 
lector's office, and. no* crediting ihe allegations advanced by thp 
defei>d;int which he did not consider snffirientiv sulfiiitnntiatea. 

He oliserved, at the same time, that as the defendant d>d not dis¬ 
pute as Co the quantity of the property claimed, but ohjected only to 
the claim itself, there was no necessity to take the opinion of 
the law officer on thaj pgint* The petitioner Meer Hyder Ali was 
directed to proceed in conformitv with the provisions laid down in 
regulation 4.l??).^, and informed that his claim would not be 
affected by the decision in the present case. The guardian of the 
minor being dissatisfied with this decision appealed from it to the 
iJacca Court of Appeal, the Senior Judge of wliicli Court, after 
taking a fvtwa from the law officer of the city, U> the efVui t that 
the witnesses of the respondents were entitled to greater credit 
than those adduced by the appellant, gave judgment dismissing 
the appeal, on IhrJd of March 1823, observing that the tenor of 
tlie ^futwa of the law officer corresponded vviih the substauco of 
the decree of the ziiiah Judge. Costs were inhde payable by the 
appellant. 

The guardian of the minor being still dissatisfied presented a 
petition to the Court of Sudder Dewanny Aduwint, for the admis¬ 
sion of a special a*ppeal, which was complied w ith on the following 
grounds. Four cases had already been derided in the Court of 
•Sudder Dewanny Adawliit, in which the claims of the heirs of 
Khoda Nawaz had been agitated. In those casesehcre was no men¬ 
tion made of Aina Khanum as the wife of that individual and there 
was a doubt as to her standing legally in (hat relation. The tak¬ 
ing an opinion from the law officer of the city Court, in this case 
appeared contrary to the intent and mea/iiog of seclmn 16. regu- 
Uuon 4, 1793, and the reasoning contained in that opinion relative 
to the credibility of witnesses* could not received m the present 
day or justified by any rnlb in the existing regulations hi the 
interval between the admission of the special appeal and (he bring¬ 
ing forward of the case, Fyz Ali hgd come of gge and had subse¬ 
quently died. He was sut^eeded io the appea^ by bis widow 
Sbumeeooisa. 

Od the 16th of July 1827, tbe Second Judge of the Sudder 
Dewanny Adawlut (Ot Smith), gtfve his judgment in the foHow- 
-Mg tenns. i «m of opinion that tbe fact of Aina Khastim's 
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I 82 r. having been the lawful wife of Khoda Nuwaz, so as to entitle her 
Momuoi* succeed to him as heir has not been sufficiently proved. The 
>uaut * cannot be considered tO be established from the witnesses 

Sbumsoo* adduced by the respondents. Investigations have been made 
mut 9, relative to the family of Khoda Nuwaz repeatedly in suits con* 
iuTAUiod succession to the properly of that individual and 

olben. ther* never been any mention made of Aina Khaniim as 

his wife. 'Ihe circumstance elledged of her having received part 
of the profits and allowances in money cannot be held to*prove her 
marriage, and, admitting, that Aina Khanum was the lawful wife 
of Khoda Nuwaz, it still remains very doubtful whether the res¬ 
pondents are her heirs. An individual named Hyder Ali who is 
apparently the grandson of Khudeeja Khanum, the sister qf Aina 
Khanum, has represented that though the said Khudeeja was the 
wife of Moohiiiumud Ali, father of the respondents, yet that she 
was not the mother of the respondents, who were sons of Mussum- 
inaut Jumecla, the junior wife of that individual. The respondents 
witnesses who have deposed otherwise cannot be trusted. Thi<, 
at all events, is clear that Aina Khanum was living for forty>two 
years after the death of Khoda Nuwaz, which happened in the 
Bengal year 1180, and that notwithstanding the question as to the 
inheritance of that individual’s property was agitated several times, 
she never, during the whole of this interval, advanced any direct 
claim; nor did she ever interfere, even as a third party in the 
numerous siiltH carrying on with a view to protect her own rights 
as wife, while the process of distribution among tVie other lieirs 
was going on. Jn liie decree of this Court, d.tled the 6th of 
October 1811, in the case in which Zuburdiist Khatuon cluiined a 
share of the estate, as daughter, it was written that it was nnar- 
rountahle how so long a period had been allowed to elapse by the 
claimant, notwithstanding the fact that the estate had been taken 
in charge by thg Court of Wards, owing to the incompetency of 
AUf Khan and his son Fyz Ali, and notwithstanding the fact that 
the other heirs had long since brought forward their claims to tile 
estate. Now if the claim ofZuburdusl Khatouu, which was pre¬ 
ferred in 1806, was dismissed by this Court, by reason of the 
unaccountable delay which hud been sufTered to take place, how 
much more forciiily does tlie objection lie to the present claim 
which was not brouglil forward until twelve years afterwards, in 
the year 1818. In short. 1 do not conceive that any satisfactory 
evidence has been adduced in favour of the pluintiifs claim, which 
appears to me U> be founded in fraud. 1 would therefore reverse 
the decrees of the Courts below and diiect restitutiou of the pro¬ 
perty with mesne profits if any have been received.'’ 

The Third Judge (C.T. Sealy), concurred generally in the above 
reasoning, observing that it was evident from the deposition of 
Muesummaut Shahzadee Begum, one of the wives of Khoda Nuwaz 
that be had seven ^ives, uf whom Ainu Khanum was the seventh 
and that the depositions of the respondents witnesses, which went 
to prove the contrary, were nt>t entitled to credit; a final decree 
was accordingly passed, oo the 27th of November 1827, to the 
effect suggested by the Second Judge. ■> 
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IN the above case Much was pending in the Burdwan tilHili Th^ rules 
Coiirtt the Judge had imposed a fine, on an individual named 
Ramrutl'in Bose, for omitting to attend at a witness. This indin- 
dual, when bia property was attached for the purpose of realiting 
the fine, appealed from the order to the Calcutta Provincial Court, tlir 
who annulled it on the ground that the subpa'nfh requiring the 
attendance of the witness had never been actually served on him. 

The Jqdge of the tillah, however, being of upiiiiou th;it the annulled njjpiiraiiJo 
order was perfectly just and legal, requested a reference on the o ilti* C4*e 
enliject to (lie Sudder Dewanny Addawlnt, nn the ftdlowing ■ iwnm 
grounds—asset forth in his letter to the Calcutt uProviiicfal Court, 
under date the oih of July. ,„hv Bt re> 

*'The case of Roopnarain Mitter, was similar to that now in luirt-rt • 

question, and the fine of Rs. 500, imposed upon him by Mr. *■**“'•■ 
Motonv, the Register of this Court, for non-attendance, aRb‘'“ffb * 

the summons had not be^n served upon him, was finally upheld mA)* nm 
by iwo Judges of y<*ur Court, and has been cunsideted as a rule }>»«'«* In't'a 
of gnid ince in such casus by this Court, since that tune. It is 
true, ih.it a difference of opinion existed in the Court on the 
su' ject: blit it appears from the .Sudder Dewanny Adawinl's letter, 
of the -24111 of May 1820, that the orders of the Fourth and Offici¬ 
ating .lodges, of the 4 th of that month, confirming the fine were con¬ 
sidered as final, and I r'aniiol find any subseipient rule from your 
Court, nr the Sudder Adawlut, setting aside the above, recorded 
in ibi.s uHire. 1he diificulty of procuring the aitcndance of 
witnesses is generally fell, and complained of by the Courts here, 
and if the construction now given by your 'riiirfl,Judgc and Filth 
Judges, to section G, regulation 4 of 179.1—is to siipcisede that 
of your two Jndge.s given in the case ol Uonpnaraiu Mitler, and to 
be held as a general rule, the difficulty will hu obviously uu-feased. 

Most natives of *re»pectabllily have mohhtars about the Court, 
from whom ihev can receive notice of tfie issuing ol any process 
agiimsi them, so that a person, who, from reluctance to appear m 
Court, dislike to taking uu oath or from interested motives, wishes 
to evade a summons to attend as a witness, would, under the 
construction of the regulation, have only to shut himself up in bis 
bouse ti l the liintted time of serving the subpeena had expited and 
bis oi'ject would be obtained. In the present instance no means 
were left untried to procure the attendance of Ramruttun Bose. Oa 
the 2:id of November I82:f, And 2d of May 1825 attempts were 
niade to serve summon&'cs tin him. On the l4th of July, of the 
»ame vear, after the plaintifTs attorney had been sworn to the 
wecessitv of his evidence to the suit pending, a (^ustuck was# issued 
against him. followed up, oa the 5th of August, by a Proclamation 
for Ills attendance; and it was not until the 3d of October I82.'>, 
nearly two years from the issue of the first sumntont^ that the 
fine was imposed ; nor did he afJpear tip to the time the case wm 
finally disposed of, on the 25th of September of the following 
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I8t7. year. Under these circumstances, I submit, that there are reason- 
Gudndiiiir groui)ds for believing he was aware of bis baring been sum* 

*moaed as a witness, and for considering his not appearing to give 
Miih«rN]a his evidence, as wllfui diaoHedience to the orders df this Court. 
Tcjcbuud. it would appear, at least from the proceedings m your Third Judge, 
'that the Court have only Uie bare assertion of R^mruttun Bose 
that hti was ii), and not in Burdwan, when tlU SN6poena was 
issued, tu prove his ignorance of the fact.*’ 

To this remonstrance the Calcutta Court of Appeal, replied in 
the following terms. ** Wehave duly considered the facts stated by 
you, and your^objections to the order in question; but we are still 
of opinion that the construction given by us to section 6. regula¬ 
tion 4, 1793, is correct i and that, under that rule, no Hne can 
legally be imposed on n witness for non-attendance, unless he 
shall have been personally served with the summons, notwithstand¬ 
ing there may be ^reasonable grounds for believing, that he was 
li'ware of,his having been summoned as a witness. We have 
reason to believe, that a similar construction of the section above- 
mentioned has, in more than one instance, been given by the 
superior Court. The rule appears to have been founded on 

principles of English law, which cle^arly require an actual ser¬ 
vice on the witness; and that it ^noc the intention of it 
to dispense with that service, is obvious from the explanatory 
wording of clause 2, section 2, regulation 50, 1803, which, in 
extending to the criminal Courts the rule prescrilted in section 
G, regulation 4, 1793—for procuring 4he attendence of witnesses 
in the Civil Court, distinctly recites, that** the po.ver of com- 
'* milting to close custody, and fininir any witness duly summoned^ 
** and after receiving thesnmmons, not attending as tberel)y re<|uired, 
** which hy the section is vested in the Judges of the 

** Civil Courts, shall be equally vested in the zillah and city Magis- 
traies, &c. &c. iSrc.*’ We experience, equally with yourself, the 
difficulty genernllv felt of procuring the attendance of witnesses; 
we are aware, that our interpretation of section 6, regulation 4, 
1793, may enhance that difficulty ; but we are bound to construe 
and administer the law as it stands, and tlie provisions of penal 
regtiialions especially s^bould be strictly and literally observed. 

Wc direct therefore that you carry uur former order into execu¬ 
tion without furtlysr delay, and report the same for our information; 
but in the event of your still having doubts as to the correctness of 
our construction, we shall be happy to submit the proceedings and 
correspondence, with any further observations you may wish to 
offer on the subject, for the consideration and orders of ihe superior 
Court.” 

The Judge in rejnindei, however, stated that he still deemed a 
reference to the superior Court to be desirable and that the point 
on which he proposed the reference was whether a person summon* 
td as witnei^s. and, aware of his being so summoned, who 
purposely evades the service' of the.^f/Aprena. can be proceeded 
against under section 6 of regulation 4, 1793, by fine and attach¬ 
ment of property. 

The Court of Sudder Uewanvy Adawlut,(present W. Leycester 
and A. KoUf Chief and iSecond Judges) having considered the sub* 
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ject of this reference issued the followings orders. “ The Court t8f7. 
see no reason to depart from the construction laid dovn in their — 
letter to the Commissioner, at Moorshedahad,dated the‘27th of JmIv 
1814, that the rules oontalncd iu section 6. r^ulatiou 4, 1793, can- 
not be considered applicable to the case of a person ^^ulsr utteo- TijciJuoj, 
dance may )>e required as a witness, but on vrliom a summons iiMiy 
not have been served, iliat construciiou bein;;: in the fullowiiii; 
terms, 

“ It appearing from the papers transmitted bv you. that Giinca 
Ram has been duly served withu summons^ and has failed to attend 
as promised in his written acknowledgment of the ri^ceipt uf the 
summons, the Court remark that for such failuie. he is liable under 
the proi^isions of section G, regulation 4, 1793, to personal arrest, 
and a tine not exceeding five hundred Us. As the witness has 
evaded the warrant issued for die seizure of Ins person, the Court 
are of o{iinion, that it will be propei to issue a I’ruclamalion re- 
quiriog his attendance within a certain peiiod; and if h^ 
shoula still neglect to attend, within the lime limited lit the Pro¬ 
clamation, you should impose such tine upon iiim »s yon may 
judge proper, not exceeding the amount above stated, and pr<»- 
ceed to levy the same ^tachment and sale of his property, 

M'ith regard to the wifness Govind Sircar, tlie Couit reniaik that 
as the summons has not been served upon him, iu consequence, us 
stated in the return made by the Nazir, of his having quitted his 
place of abode some time previous to the issue of the summo/7.<, 
the roles contained in the section above r ited, cannot be r otiNidered 
applicable. The Court are of opinion, that you should instruct tliu 
Magistrate to make further and more particular enquiries lespecl- 
ing this witness, and endeavour to obtain infonnatiun us to the 
place to which he has proceeded, aud upon thif same being ascer¬ 
tained, to adopt the proper measures for causing his atteudauce/' 


Q a 
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< 

live. lUb. 


MUGNEERAM, managing partner of the house of TiLcoKset 

and Pai)ams££, Appeilant, 
versus 

'GOKUL DAS and MAHABANDAS, RespoDdenti. 


llcl(] iliHt THIS action was brought by Phoolcbund, Ihe^anaging partner 
tlic of the house of Tilooksee and Padamsee, bankers at Benares, 

aturuf a against the respondents, to recover the sum of 8,000 Rs. principal 

driirior drafts, dated the end of the month of Magk and beginniug 

bill of fx- of the inontlv of Chtyty of the year 1877. Sumhut. The suit was 

eban^e, instituted in the Provincial Court of Benares, on the I7tb of 

'*“*5 ***‘^‘- 

tbvivof i« plaint set forth that the defendants presented at the plain- 

liable tu tiff’s house, at Benares, a draft, dated the end of Magh 1877, for 
refuiulona (be 8i>in*of 5,50/) Us. purporting to have been drawn l>y their cor- 
biii house at Jyepore, on the Ut of CAcyf 1877, in favour 

(irawvv; of Gyanclfiiiid aiid Jyerara Uas, payable at forty-five days* sight, 
tbe p.jyi vs I'he plaintiffs, as is customary among bankers, accepted the draft, 
‘o end relying on the respet'lability of the defendants, who had a 
bi-ir/**shrotis eKtablishineiit at Benares, gave them the amount of the 
iiitkiiowQ draft which, the plaintiff, having made the defendants endorse, took 
Htiii ihe from them and sent to infornt their corresponding house at Jyepore 
■urfirry circumstance. In six days the defendants sent another 

proved. draft, foi 2.500 Rs., dated Ist Cheyt 1877.payable at forty- 
five days' sight, purporting to have been drawn on them by their 
coiTesponding house, at Jyepore, and requested that it might be 
discounted. TJic plaintifi discounted it accordingly and sect the 
amount of the draft to the defendants, which dralt the defendants 
retiinedin their possession. 

The piaiiitift'afterwards, by letters from Jyepore, found out that 
both the drafts were forged and not drawn by the house at Jyepore, 
whereupon he demanded repayment from the defendants which 
th^ rel^used and on this account the piesent suit was instituted. 

The substance of the defendants answer to the above plaint was 
as follows. *' It is the custom among bankers when they grant a 
bill of exchange, to rend at the same time information of their 
having done so to the gomashta of tlie house on which (he bill is 
drawn, together with a copy of the bill. The drawees, on the 
receipt of this information, accept the bill, and, after the lapse of 
the time allowed for sight, pay the amount to the person in whose 
favour the bill is drawn and retain the bill, taking from the holder 
of it a receipt for the amount—and if any person accepts a bill and 
gives tlie amount thereof without receiving any information con¬ 
cerning it and the bill should turn obt to be forged, the loss must 
fall on such person. If the piaintiR'Yeceived no information con¬ 
cerning it, why did he without any proof accept the bill, dated 
Magi^ 1877, Sumhvi, and pay the amount, and why did he dis¬ 
count the second bilH If he paid the amount of the bill without 
receiving notice from his correspondents, it is his (the plaintiff’s) 
fault and he should sustain the loss. We have nothing to do with 
it as we were merely agents and sent the amount of the bill to the 
todiriduals on whote account we received it.” 
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After going through the documentarv and omI evidence addii- JStr. 

ced oa both aides, on the 23d of April i82 1, the First and Second- 

Jndgcs of the Provincial Court expressed their opiiimn, ih.it ihere 

^ ^ e t ^round to sustain l5»e a/iian and therefore dts* OoklirDM 

missed it with costs. Ihe api^Silttnt havin' in the liiteriiii sue- unU M.iUa* 
ceeded to the sitnatian of managing partner of the house, eg bamitts. 
Benares, in the room of PhooUhnnd. and not living satistiod with 
the above award, appealed to the Court of Sudder Dewanny 
Adawiut. 

On the 15th of January 182t», the Serond .lodge of that Court 
(C. Smith), delivered his opinion to the fuUowmg cH'vot. “ I think 
the claim of Phooichund (the piaiiuiti) fur the amount of two bills, 
one of 5,500 Rs. dated Mitg_h 1877, Sumhut, the other tVir the sum 
of 2,500'Rs. dated C/ieyt, of the same year, (In all 3,000 Rs.) ought 
to hive been decreed for (lie fuilowing reasons. 

First- 'I'he receipt of the money is pr:>vud by the ncktipwledg* 
inent of the respondents- Secondly. 'I'hu geiuunenoss of the tw» 
lulls and (he receipt of the money from Gyanchund and .lyram 
Das, at the house at .lyepore, have not bean .at all eKtahlislud and 
nothing is known of those individu.ils. 'Miiidiy. It is an universil 
rule that if a person lakes a forged bill lo another and that other, 
trusting to (he signat'ite ^’hi?-h proves to be f'lrged, pay the sum 
fur whii'h the bill is drawn the person who presents it is respon- 
.*«ih!e for the amount Fourthly. The delcmu* wlii. h the respon¬ 
dents make that no infurma ion was w- eived fioiu .Ivepore, is 
futile, as the respondents thoiii>clves received tlie amount of the 
two biil.s, and although, .idvcrting to the » usiotns id’ hankers, it 
would have been more '.oiiovl to h:ivu w.iited tor advi e from 
J'vpore, still the ruisiake was committed with l•ufvleuc•(^ to the 
hotisc at Jveptue. not with rotercucc t.> the resp.)adents, iu so inui h 
that the house of .lyepore would tie free from responsiiuiily by 
reason of his not having w.nted for advu e Iroin tliem and tlic 
plaiutitT would beheld rv^.sponsihtu for the; amoimt of tli^ bilU; 
that is, the plaintid'would nut lie allowed to phu o the l.iss to the 
account of his lorrespoudiug house. Iml he would he lell t i recover 
the money by the ftest means in liis power. Fiiihlv. There is a 
strong appearance from the ciremnstan'-e* of^the case th.ai the res¬ 
pondents were aware of llie forgerv and were anxious tliat tint 
second bill should be disr'onnlod Ijcforv the arnv.^l <»f advice fiom 
Jyepire. I’he second liilt was p.iv.'rhlc at f^riy-tivc dass' siglit, 
hut had they not got it discounted and the amount paid bvb'ic it 
became due, it was probable thil tl»e time I'vr paying the amount 
of the second bill would not have arrived, before (he teteii-l ot :»n 
answer to the letter which the plainldf wfole coiuerning the (jr*t 
bill to Jvepore and thev woiflAin that c.ise not have received llio 
amount of the second bUl at«ll; for on receiving ’ns.'ihgence from 
Jyepore, the plaintitf would have become aware of the forgery of 
thi? first bill, and conseqnenMy would not have paid the amount of 
(he second. Sixthly and lastly. 1 he ^Judges of tWfe tiJourt ol Ajjfieal . 
have stated, that the plaintitf'r knowing it was the signature of the 
yontathta of his corresponding house at Jyepore. paid (he amount, 
and if he did not kno%thal, he wquld abt have paid it; but this it 
ba reason for the dismission of the suit of the plaiutiflf. The plaiii* 
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tiff rertainly thinking it was the signature of his correspondent at 

--- Jyepoi e, jiaid the money and if he did not think that, why should 

Miivnce' • jjg ||jjyg p jjjj '(j? Prorn this circumstance this much only is proved 

signHture wis forged with so much ingenuity that the 
HtrfiMHiid- person who was acquainted with it was deceived, and under the 
UiidM. ' delusion paid the money. But as the authenticity of the drafts 
and of the signature has been by no means proved, the simple 
f^ct of the plaintifTs having been deceived as to the signature can 
he no good and suilicient reason for exonerating the defendants 
from the obligation of refunding the money they have received.*’ 
Under these circumstances the Second Judge was of opinion, that 
the decree of the Benares Court of Appeal, dated in April 1823, 
should be rever.stid with costs. 

Afterwards the case came before the Third Judge (C. T. Sealv), 
on the 16th and 17i)i of April, and all the proceedings of the Pro- 
vincial togetiicr with the opinion of the Second Judge of this 

■ *'niirt were perused. I he substance of the plaintiff’s case he ohserv* 
eel is this; that the defendants brought to him (the plaintiffj two 
hills purporting to be from his (the plaintiir8)correspondent at Jye* 
pore, and that, trusting to the defendan's, the plaintiff gave them 
the amount. The plaintiff afterwards found out that they were 
not drawn by the house at Jyep(>re; this action is therefore 
hrougitt U) recover the amount of the above bills from the defen* 
danls. The (lefendunts set forth that when anyone takes a bill for 
money' to a hanker, that banker, after accepting it and after the 
lapse of the stipulated time and receipt of advice from the house by 
whuh it was drawn, and having satistied himself of its genuineness, 
pays the amount to the bearer of it; that if after that the banker 
out that it is forged, the loss would be his, and that they (the 
defendants) remitted the amount of the bill to ihe person from whom 
they received it, and they are not in any way respon»ible. Before 
pas.«ing a final o'‘der the 'J'hird Judge deemed it proper to direct 
that the customs'of bankers should be enquired into. The Judges 
of the Ikuares Provincial Court were therefore required to obtain 
a reply from some of the principal bankers of that city to the fol'' 
lowing question. “ A banker pays to a person- (not the person in 
whose favour the bil^ is oiiginally drawn) the amount of a bill 
after the lapse of the stipulated lime and likewise gives the amount 
ofanollicr bill of the same kind before the lapse of the stipulated 
lime by disrouiiling it, to the bearer of the bill, under the siip> 
position that it was drawn by his corresponding house, and after¬ 
wards finds out that they were forged ; when llie forgery is proved 
can he recover the money from the person to whom he paid the 
amount or.uot ? 

'Ihe reply received (.o (his reference being favourable to the 
appellant's chiim'nr.d (he Third Judge^fully coinciding in the opi> 
nion expressed by the Second, it was finally ordered that the deci¬ 
sion of the Court below should be reversed with costs. 1'be 
appellant was further declared at libe^rty to sue the respondents 
for interest on ihe amount of the bills received by them. 
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RAM PERSHAD AVUSTEE, AppalUnt, 

versus 

DDAROO, Respondent. 


18 * 7 . 

♦ ' • ' I 'II 

4>ec. ISiti, 


THIS action was brought in the Dewanny Court of iilluh Bun- An*w*f<| 
dlekhund, by Ram Pershad, t’er#«s Udaroo, on the 28th of Aii«r«st 
1817. to recover 166 lU. 2 anas, amount of an award aeoinsl I*!!'"‘!!!i 
hiiii by the AWdcr Ameen of the said ziliah. fi^hcing 

Jl was stated in the plaint that in the year 1221 F. S.. iht 
pl.iinliri’, by virttie of a mortgage, came iitto possession of cerUm 
l;ind5 belonging to Hai Sein, to tlie extent of twenlv-ieveu hre.juhs. 

fontt en/> 2 vu;cis, situated in mouza Luka pergunna Uanda: and . wm 

that th*e rents due on it were regularly paid i»v him acrordingly. «Ufrw«r,ts 
The defendant, giving himself out as the rt-corded proprn-tnr, 
attached the eflects of the cultivators by distraint for lU.*! R» 

'ihe piuintitf became security for the ciiltivatufs and rnstilutt^ ihcr»« 3 in 
a snminury suit against the defendant on their parts u^thc ziliah b.rUftrr 
(yoiirt. ill which he the plaintifi' oblained a decree. On this the 
defendant brought his action which was referred ti» the Sutlder Uiln%' 
Ameen. When the case was iieard the plaintilT was in conlincment pirtvonlv 
on account of arrears Revenue and could not therefore appear 
to defend the suit. On liis liberation he applied to the Sudder 
Amrcn for time to prefiare his defence but liis application was \ 

not listened to, and, tlie case being proceeded in, a decree was given 
against him. The piaintiti'was then p'irposing an appeal, hut the 
defendaiil referred the matter to tlie inhabitants of the village and 
by their arbitration an adjustment was made and tlie dispute 
anncablv settled. A razr.euama was exemited on this nc( asum hut 


on Hccoiini of the Court's being closed for the holy-days it could 
not be tiled lliough it was deposited with the pntwarrec. On the 
Ibth of June 1817, notwithstanding the alcove arrangement, 
tlie Itegi tci, since the i^rarnama was not hied previous to the 
passing of the decree and no mention of such a thing hud 
occurred in the course of the suit, ordered that the execution of 
the decree shoiilc^nol be delayed and that the pi.’iintin' should pay 
the aw'ard and costs wiih liberty to sue bereafler fur reimburse- 
Inetit: iicncc the present action was bronglit. 

Ilib reply of tlie defendant set forth that the lands mentioned in 
the plaint- had fur years been part of his cstaic^and that Rai Sein 
the iiiorlgager had always paid the zemindars fixed dues to him as 
^as specified in the p«/Hacrcc accounts. Isi the year 1221 h. S. 
the plaintirt'gaining tlie coniiivauce of the cultivators, pr'u nred llm 
ptviueiit of the said dues to himself and on this groiimUhe alUcli- 
meiit issued against them. X)p this the pUintifi', having become se¬ 
curity for the ciiltivator%. brought an action* i.i their names 
against the defendant for wrongful distraint before the CoHerlor 
and obtained a decree, he the defendant being at the same time 
directed to sue in the Ocvvannv Adi^wlut. He su«;d and g«>l & decree 
in his favour from the l>uider Ameen to vvhofi the rate was* 
referred. In the year 122.3, notwithstanding the above decree of 
tlie Sudder Ameen. tlje plaintiff, without any authority, commenced 
ploughing the land, and petition being made by the defendant 
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issr. to the foufdaree Court, he was directed to stick up a notice that 
if the plaintift' took a pottah afid gubooleut he might retain 
possession; and if not the defendant should be reimbursed at ihe 
n-c, r. rate per beegah, specihed in the n<itice, and the plaintiff' ptititioning 
Vduoo, against this order was directed to sue in the Dewaiiny Court. 

• The defendant in the year 1223, obtained a decree against the 
plaintiiT in a suit for arrears of rent up to tliat date, had since 
received the rento regularly from the cultivators and had paid 
revenue to Government. The defendant further stated that the 
arguments of the plaintifT resting on the mortgage deed and 
ii^rarnama were invalid since the one was one hundred years old, 
and the othef had been rendered null by the non-performance 
of its conditions on his part. 

On the 27th of June 1818, the ziliah Judge gave a decree for 
the plaintiff with costs and reimbursement fur damage sustained 
agreeably to section 6, regulation 28, 1803. 

• The defendant appealed to the Benares Provincial Court, on ac> 
count of the damage money awarded in addition to the award and 
costs. On the 1 Ith of March 1823, the First and Officiating Judges 
of that Court reversed the above decree with costs; they held 
that the respondent should have appealed from the Sudder Ameen 
if dissatisBed with his decree: that'’he had not performed the 
conditions of the ikrurnama was evident from his own statement 
and the evidence of one of tlie witnesses: they saw no reason to 
alter the decree of tlie Sudder Ameen and thought the zillab 
Judge wrong in awarding reimbursement for damage. 

A petition was presented for a special appeal to the Court 
of Sudder Dewanny Adawlut. It was granted on tlu^se grounds : 
that, whereas in the ziliah Court the amount sued for, was only 
166. 2. the ziliah J^dge had awarded not only that sum but a 
further one for taivan (damage). It appears too that on the appeal 
the petitioner had stood on the same ground, claiming only tha 
originally named «um of 166. 2. 

Nevertheless the Judges of the Provincial Court in reversing tho 
ziliah decree had saddled the petitioner with costs upon the sum 
of 332 Ks. i. e. the originally sued for sum and tlr,: taman, together 
with the costs in the ziliah Court. This was contrary to the 
regulations. With regard to the other points of the case it ap* 
peared (hat tiie petitioner had sued for the reversal of a summary 
decree; but as, on exaiihnation, the decree appeared to have been 
reguhtr and not summary, no reversal could lake place the peti¬ 
tioner not having branght his appeal within the time allowed. 
The appeal was therefore allowed for the costs un the sum of 
iawan or damage. 

The case came to a hearing, on thr 7th of July 1827, and the 
Second Judge (C. Smith), for the reasons mentioned in the pro¬ 
ceeding admitting the appeal, amended the decree of the Provin¬ 
cial Court, so far as related to the costs on the tawan which were 
to be repaid tu the lappeilant. The costs of appeal were made 
payable by tho respondent. 

The Third Judge (C. T. Sealy), concurriog in the above opinion^ 
4 decree waa pawed accordingly* 
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RAMDOOLAL MISSER, MUSSOMMAUT SUCHEEMUNEE, t«r. 

Widow of Rajnarain Misser audJcoEsutt Mijjser, ^ -- 

AppelianU, • Dtc.SSik. 

versus • 

RAMMOHUM SAWUNT, JUGGUNATH SAWUNT. # * 
RAMKAUNT SAWUNT and RANEE KUNWUL 
KOONWUREE, Respondents. 

RAMMOHUN Sawimtand JuguniiathSawunt were the pKiintifTs iMd hy 
ill this case* They sued to set aside the second set^lemeut of Lut t'nurt 
(lurh Chiimuk and to obtain possession of Buduur and twenty other 
monzas situated iu the said lot. Tiie claim was hud at 8,000 Us. 
the annual Jumma, and there was a further claim of 5,108 Rs* on iKni u 
account of profits unduly appropriated for two years during l‘i24 
and 12*25 B. S. The total claim was thus 13,lO^ Us. uiwl the ao **’*‘|"' **" 
tnm was brought in the Culcuttu Provincial Court, on ^le Ifilh ft "ourOiae* 
.bine 1819. 1 he defendants were Kamdoola) Missef, llajuarain H grille- 

Misser, the husband of Mnssurnmuut Sur heemunee, and liidnrnao 
ram Misser, the father of Jngesur and llumkaunt Suwunt. It was 
set forth ill the plaint that^the father of the plaintiffs purchased, n*rii|>w/Mr* 
in the n >me of their eTdest brother Ramkaunt Sawunt, the talook tuiuttk, 
of Gurii Chntnuk, com prising thirty-five motrsas, from Ranee Kunwul ^bti ili^ 
Koonwnree. for the sum of 17,025 Hs. and subject to an annual 
jumma, of the same amount, lu be held by him as u putnee talook' xiiiHii 
dar ; that he continued in possession of the tenure, until the year Conn, tin* 
1215 B. S. when he died, leaving the plaintiffs his sons (including *^l^*^l%^***‘ 
the above named U:in>k.iunt) him surviving : that, siibseqnenlly, on 
ui'count of a dispute among the brothers, tiie queslnm as to shares into 
of the estate was litigated in the CalcuttaCour^, and was dei idcd mrediv; 
on the basis of a deed of partition mutually agreed l<i by iheni ; 
thrit the talook was made into four lots, Gnrh t hninuk and seven 
other mouzas falling to the share of Ramkaunt; Budour, and, ten nMiurs\rrie 
othei m yuzas to the share of Uammohun Sawuiit; Anisa and nine n‘»i 
other mouzas to the share of Juggunalh Sawunt and Kadhanngger 
and the six other *mouzas to the shares of all three brothers tube 
held in common, the jumma on the comm^jn portion being 4,552 inui 
Rs.; that the name of Ramkaunt remained as before recorded on bu-w 
the zeinindaree recoids of the Ranee and through him the rents 
Were paid; that in the year 1223. B. S. he omitted to pay the rents j„ 
and the Ranee refused to receive them from the hands of the plain- mskwryof 
t-ffs; that the plaintiffs, therefore deposited Mieir proportion of the ['«; 
revenue in Court, notwithstanding which the Ranee sued Ram- 
kiinnt for the whole of the rents wiili interest in the Hoogbly Court, rtsrct] At 
tinder regulation 7, 1799;* that Rarokatinl di4 not appear, and blivriy m 
tiiat the plaintiBs according to the decree of the zli.ah Court, da- 
ted the 2d of August I8l7, paid in the sum of G,459 Ks- on account 
of the arrears of rent due from the defendant j the plainti^s at the Iiavc »ua- 
same lime causing his property to Be sequestraled by order^f lhe.uio^ l»jr 
Judges of Hooghly and 24 -PergunDas with a vi8w to reimburse ^ default, 
themselves for the loss they had sustained by the fraudulent coa- 
duct of the said Rankauot; that the ifadividual to question, being 
still best upoQ making an alisn.ltMti of the estate, procured another 
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action to be brought against himielf for arreara by the Ranee ia 
the Hooghly Court, under regulation 7« 1799; that the plaintiffs upon 
this, having presented a petition that the rent for the entire talook 
might be received frtfm them, the Judge of Hooghly passed an 
order,'on the 13th of April 1818, that a perwunna should be 
ilritten to the Ranee desiring her to make a transfer of names, 
which was not issued until four months after, and that on the 30lh 
of June of the same year, although the plaintiffs were present and 
wilting to pay up the whole arrears claimed, the Judge passed an 
order that unless the.defendant (iamkaunt should pay up the 
arrears within fifteen days from that date, the Ranee (the plaintiff 
in the summary suit) should be at liberty to make a settlement of 
the property with any other person ; that the plaintiffs, within the 
period specified in the proclamation, deposited the sum of 13,678 
Us. being the anioiirit of the arrears on their own portions, of 
which deposit however the Judge never sent notice to the Ranee, 
lior did h^ deduct it from the whole sum claimed, which, had it 
been done/would have left a balance of only 4,294 Rs. on account 
of the share of Ramkaunt; that the Judge of the zillah made no 
investigation into the negligence of his ornla in having delayed 
so long to issue the psrufa7ina for tr^nslpr, nor did he make any 
enquiry into the fact of the proclamation for^the second settlement 
having been dal«^d on the lOlU of July 1818, and its having been 
issued on the 22d of the same month, or into the facts that in 
less than fifteen days after the date of the proclamaiion, the bearer 
of it returned from the mofitssil, that the Nazir reported it had 
been duly served on the 7th of August of the same year, and that 
sntimat'on was received on the 10th of the same month, tliat the 
second settlement had been actually made with Ramdoolal iVfisser, 
Indurrmraii)'Misser and Rajiiarain Misser; all which could only 
have been by the fraud and connivance of Ramkaunt, the itanee, 
and the aforesaid'Missers; that on the 26th of September of the 
•ante year, the Judge conlirmed the second settlement and that 
when the plaintiffs appealed against this order to the Provincial 
Court they were directed to institute a regular suit for the pur* 
pose of establishing their right. 

Of the defendants* Ramdoolal Misser and Rajnarain Misser 
gave in a repiv to the following effVet. Lot Gour Chumuk was 
the talook of Ramkaunt Sawunt and on account of his falling in 
arrears the zemindar. Ranee Knnwul Koonwuree, sued him for the 
sum of 17,786 Rs. rent due for the year 1224 B. S. together with 
interest according to'regulation 7, 1799. On the 30th of July 
1818, the defendant having absconded, the zillali Judge struck the 
suit off th'e file and ordered that a proclamation should be issued 
to the effect, thal, if wifitin fifteen daVs from the date thereof, the 
defendant did not pay up the arrears of rent, the Ranee should be 
considered at liberty, agreeably to clause 7, section 16, regulation 
7 , 1799, to make ^ settlement,with any other person. Ramkaunt 
having failed to pay uptlie arrears within the date specified, the 
defendant,in conformity to the ruleci^ed, made a second seitlemeot 
with the two defendants and lodurnarain Misser in consideration 
of the eum of 18,686 Rs. and atu rent of 17,026 Rs. Having da^ 
ducted the sum received from ua for the tenure from the sum 
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claimed from Ramkaunt, the Ranee reported the second eettle- l%tT. 
ineut tJ tiio Judge. Having received the title deeds <rom the jr“ 
Ranee we have coutinned in undisturbed possession ever since, 
regularly paying np the rents. The plaintdfs are entire strangers 
nor are their names any where to be i'ouiid in the zemindaree Kr«nmlma 
records. They had no concern with paying any rent of the e»t itef 
nor was there any complaint made against them on (lutacvouni 
by the Ranee. It is therefore impro{>er to institute any enquiry 
into the legality or otherwise of our purchase at the instance of 
the plainti.fs, who have no right of interi'erence whatever; but 
Uamkaunt, the original proprietor, who was turned out, will 
knowiDgthe legality of our purchase has not joined in this suit. 

Besides’the time limited in the proclumation. dated the^^’thof 
June 1818, was Bfieeu days t the |)eriod linhied therein, iHiiisii. 
quentlv expired on the I5th of July. Two luonihs alterwards and 
euhsequentiy to our purchase, the phiintitls paid only a siffail sum 
of the arrears claimed. It is evident, that, unless the ttjw.le of th? 
arrears were paid up, the sale "could nut be 8iop^)ed. and us, agree¬ 
ably to clause 7, section 15, reg«ilaiion 7, 1790, it wasonlv ueit-s- 
sary to legalize u second settlement that the order of the Court 
should he obtained, U‘e«hgfaiity of this transatlum ouinoi l»e 
questioned. In this case, inoieo\ei, ihe fai t of the arrears is 
established by the admission of ihe phiintiH-i ihcniRelves, and. upon 
this fact, the decisioi) of llic .lodge was f‘*undcd and the prorla- 
inutiou was issued. Under Ihesc cir"unist mces it is absurd to 
qiiestiao the legulilv of the s-.cond selllcment. 

Indurnaraiii Vlisser presented a petition stiUiii:- thnl he was not 
desirous of adding any thing to the pleas advaiu ed by the (‘ihcr dt- 
fenduiiU, HanidnoJul Misser, his father and B qy initi Vn^jt r. his 
bi'ither, and dying shortly afterwards, was sn i eedi d itf the sijit by 
his son JiigesiiV M^isser. the defend.tnl Kamkauni Su v-m n phed bv 
Rtaliug that he had been viclrntly and inijustly cJkfi^ited innn ih-.. 
tenure^ by the plaintifls, in rouseqnencc ot w h. ^e i ppres'i-c Con¬ 
duct he had fallen into arrears, which Ikmiiu unable io pay, the 
Rtree caused a second settlement ol the tenure to he inude. i he 
plainiitfsin replication urged that the peon of t)m .Va^irof the 
Court, hy order of the Judge, on the I9th tit Snu„m I“.»i5. stock 
up, in the mofusiit, a procl.iinalion authijrizi‘;g the Rune: Kuuivnl 
Koonwuree to make a new settlement alter the Ai of Uhadoon ol 
the same ve ir; bnt that the Ranee, within thiec days from the d •«« 
of the proclamation, that is. on the -iM of Siwun, sold t!.e tenure 
to the Missers. Rauee Kunwul Koonwuree did not allend to answci 

the plaint. • . , « 1 • /-f 

On lhe25ih of July 1823, Seni .rJiidpol the Cah utU Court 
of Appeal, passed judgment in this case ‘» *t;ivo»r of the 
plaintiffs, being of opinion that they J»ad established their pos¬ 
session and proprietary right, and that the second sctilernent 

made , by the Ranee, having taken piece within tl^p period s^cified 

i« the proclamation, was »ll«Kah He therefore or¬ 

dered that the second settlement made by the Ranee, on in© 

2Ut of .S'atown 1225 B. S., with Rarodoplal Misser and the other 
purchasers shi>uld be* set aside,* and that the plaintiffs should 
w restored* to the poueteioo of the tenure with metiie profits to 
vot. ir. a » 
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he paid by\bft furcbatert, to whom wai awarded repayment of the 
purchase ivopey they bad dapoaited- Ham Kaunt was d^claVad.liable 
for all posts of anil, and with a view to avoid all future disputes it was 
directed that the seveVal shares of the talook should be entered in 
the names of their respective pruprietore. 

••The appellants being dissatisfied with this decision appealed 
from it to the Court of budder Uewanny Adawlut. Ou the death of 
Rajnarain Misser, bis widow Sueheemuoea succeeded him. The 
Hanee Kunwui Hoonwuree declined having any thing to do with 
the suit, in which she stated her interests were not concerned. A 
petition was given in on the part of a second Rammohun Sawunt, 
to the efiect that he had taken a durputnee tenure of K-adhanugger 
and six other mouzaa and praying >bat his interests might not be l<»8t 
sight of. Onthe '2ttth of Augu>i 1337, the Chief Judge of the budder 
Dewaiiny Adawlut (W. Leycester), after having attentively consi¬ 
dered ihuiwhole ctf >he proceedings connected with the case, deliver- 
9d his opinion to the following effect. ** It is clear that the plaintiffs 
deposdvtd, 6n the 17th of July, the sum of 3,301 Ks. and on the 
27ih of the same month, the sum of 11,377 Rs. or a total of 13.578 
Rs. on account of the arrears fur the year 1234 B. S. After deducting 
that sum there remained a balance p.f arrears amounting only to 
four th )usand twu hundred and some odd tl's. claimahle from Ram 
Kaunt Sawutii thep'^ffieedur. Nevenheless the (lanee was unques¬ 
tionably at linerty, conformably to the order of the Court, dated the 
3Utli of June 1818, tu make a second seitleineut of Lot Curb Chu- 
inuk '1 he fact of the plaintiffs haviiiir depo^ited the amount of the 
arrears whi h hud accrued on their shares cannot be held to form 
an\ obsiacio to the second settlement and the order dated the 13th of 
April lHi8, to transfer the tenure to the name of the plaintiffs 
Bgreealjly to the jietiiion presented by them to that effect was 
improper and illegal. Althnugh it is not exactly proved on what 
day the proclamni m alluded loin the decree of the Court belpw 
was issued, \ei it is suffirientty estalilislied that the second settle* 
mem did not take place until more than a month had elapsed after 
the expiration of the date specified in the proclamation. Uuder 
these circumstances it is probible that all the iihcessary forms and 
lilies were ohservt^d. } am, therefore of opinion, that the decree of 
the Court of Appeal should be reversed and the claim of tlie respon¬ 
dents dismissed ivjih costs, except those of Ham Kaunt Sawunt, 
who should be held personally responsible for the costs incurred by 
hiinseiriu both I'ourts.’’ 

The case having neitcome before the Second Judge(A. Ross), be 
deemed it proper to put the following questions to the vakeelt of the 
respondvnts. Whatl^came of the snmof 13,573 Rs. which was depo¬ 
sited by Rammohtin bawunt and the'others in the ziilah Court? To 
this they replied liiat this sum had been taken by Ramdoolal 
Misser and the other purchasers under the fraudulent pretence that 
Si wat.due tn them on account of profits unduly appropriated by the 
raspoydents who,'thev aiUdged, had illegally r*'taiiied poise»sion 
of the tenure after it bad been transferred to the appeliauts. The 
appellants vakeels were next asked whether the assertion of the 
resp'indents was true or otbervise relativo to the money which 
had been deposited, to which, they replied it was true that their 
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clientthad r«<*«ived ths amount of the dapotil from tL TrMtury 1M7. 
of tho aillah Court, but tba roafton waa, that for tome months 
after the purchase made by the apiiella<>ts. their entry was preveniei^ITff^i 
by lUtiimohun Sawunt and Jugguuath Sawunl. wh». by force 
of arms, retained puteesstoo of the tenors and usurped the proBt^ RamweSus 
ou which account the tillah Judge a(ter having ascertained *hy ^'****<^ 
means of ao Amten that the profits unduly appropriated amuHoUd 
to 15,000 Rs. caused to be refunded to tite ap}*eilauts the SHtn 
which bad’ been deposited by the respondents and that at the 
present day there was due to the appella^its a sum of tiearly two 
thousand rupees on this account. The Second .ludge in passing 
fais judgment recapitulated the leading particulars of the rase in 
the following manner. ** It appears that before the second 
settlement of Lot Gurh Chumuk, which comprised ihiriv-five 
mouzat. Ram Kaunt Sawunt was recorded .is the $ndder putne 0 * , 
dar in the zemiudaree Registry books of llaiwe Kiiifh-ul Koun. 
wuree; that the Ranee, confrrmably to the permission pf the CulTrt, 
dated tlie 30th of June 1818, on account of arreaii due from 
the sudder ^ufneedar, for the year 1224 B. S.. sold the said lot, 
by public auction, to Kamdoola'l Mtassr, on the 24lh of ^'uu>un 1225 
B. on which datg tl^ airear'i due from Kam Kuunt the s«dder 
putneedar hid not been lupiidated; that Kam Kaunt never 
onjected to such second settlement and tnat ihe Judge of the 
I’tllah Court confirmed it on the 25th of September 1818 ; that 
afterwnrds Juggunath Sawunt and Kamniohun Sawunt, who were 
sharers iu the tenure with Ram Ka*nt, the tudder putncedar. but 
i^hose names were not legistered in the zemindars books, 
pviitiuued the Provinriai Court to have the second settlement 
s<-t u>ide on the fullowing grounds: namei;^. that, on the 30th 
of .iune 1818, an order was passed hy the zilUh ('curt that 
a pru( l.(m:(ti‘»n to run fifteen davs should be issued to the efiect, 
tliat if within that period the defaulter did no's pay up the arrears 
tha Itanee shoo'd be considered at liberty to make a '>>ec<)nd 
Sfcttleni ut of the propgrte i^ith some other person, and th-it the 
Kanee, in coni^aventiun thereto, made the sectmd settlement 
wiihin three d.tys from the dale of tlie proclamation, that is, on 
the 21st of .Sawun, although the petiiibnere «ho were shar»>rs 
of the sudder putneedctr were present and willing to pay the 
arrears of rent cUiniabie from him. But. I^m of ofiinjou. ib.al 
those pleas of the respondents should not legally have availed 
them, they not being the tudder peffiyedori, and Ram Kaunt, 

Itie individual who was so, not having made any objection to toe 
second settlement which was coofiemed by the ^lillah Court. 

Besides the respondents did not deposit^the whole arrears claimed 
from the sudder pufwee^dV amounting to |7t578 Rs. They de¬ 
posited iu the Treasury oT the zilla!* Court only 13.578 Re. On 
these grounds, I am, also, of opinion, that the decree of the t^ourl of 
Ap)>eai should he reversed and eke respondentg claim diamiesed with 
costs exc'ept those of R^m Kaunt. which, in fa^ th Courts, should 
he borne by himtelf; and so far my opinion is in unison with that of 
the Chief judge. But with respect tp other points of this case (pot 
touched On by the Chief Judgt^ my opinion is as follows. I think 
that the «moiiDt of ibo deposit matle by Ramaiohiia SawoBt a&d 
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1827. Che rest in the Treasury of the zilUh Court eho'ild be restored to 
fUm l^nteres*, after deducting ibe amount of the inesoe pro6te 

Mi«wr them hetwe^ the period on which they obtained possee* 

0 . sion in p^ursuance of the decide ptesed by the Court of Appeal, io 
RraaolHia .their favour and that on which they were dispossessed when direc* 
Md oiters. suspending the execution of that decree were issued by this 

Court; that the mesne profits in qiietition should be restored with 
interest to the appeliaits; that if the appa.l mts conceive they 
have any just claim for profits said to have been unduly appropria¬ 
ted by the respondents, in consequence of their having kept them 
out of possession between the psri >d of (heir pnri b ise and the 
institution of the suit by the ri8p3.iddiit}. thsy should in^titMte a 
regular suit for the r^ico ery thereof; thu wiih respect to the 
second Rammohoii Sawiint who clainn as a durputneedtr, no 
. order can Issue, iiiasmii'-h as tie loss of his tenure is invo ved in 
ilvA of thS'sadder' putneedar : that the vakeel of this individual 
should recefv/) the sum of 50 Ks. as rumunerition for his trouble 
to be levied by the Provincial tourl, and that the original plain¬ 
tiffs. now respondents, ilamroohun Sawunt and Jugguuath Sawunt. 
be instructed that they are at liberty t'* sue the sadder putneedar. 
Ham K lunt Sawunt, for any d image th*jy i.iav consider themselves 
to have sustained, attributable to his fraud or impropriety of 
conduct." 

■ The proceedings having been again referred to the Chief Judge, 
be entirely concurred in all points with his colleague, and a final 
order was accordingly passed, on the 29th of December, coufirming 
in every particular 10 the opiniou recorded by the Second Judge. 
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CHARLES TKSBECK, ud JOHN 
f ALM£R, Executors of Unw^pb Bsocm, iaeeued, AppeUtato 

rcf^fNf • 

mussummaut zuhooroonisa khanum. 

Respondent. 


J«a. to. 


THE respondent instituted this suit in the X^stna Pnirincia! Court - • 
on the 22d of Septemher, 1B15, against Inwiir Begum, to ohtoin 
possession of one half of the estote, real and personal, of the late U » w^.' 
Hajee Yakoot Khan, husband of the defendant. The share claimed 
was estimated at 7^,519 rupees Sanaa. Chn«ti«n«« 

The claim rested on a will made by Hajee Yakoot Khan in Ju- 
madee-oos-Sanee 1216 A. H. (1001 A. D.) In this will he ap. 
pointed Mr. L, a Judge of the Provincial (kiurt of Patna^his exc- ^ilt COB- 
cutor, and dedicated half his estate, real and personal, \p the srte***^'***;’ 
vice of the Imams os nuzur-ulmamein, to be deliveredYo Zuhoor* 
oonisa Khanum for the use of her Imambarah. Mr. L. died on the 
24t)i of January 1H04, and Hajee Yakoot Khan on the 19tli of July'miM-nrtkat 
1812. On tlie decease (hejatter, Meer Moohummud Khan got c**^^**^^ 
p^(«sion of his estate; but was farced to relinquish it in bvour ©f 
I’nwur Begum, on her obtaining a decree to that effect in a sura, J” 
mary suit, which she brought against him in the City Court of apiKimi 
Patim. The plaintiff, who had l»een the mistress of Mr. L, was a otiur in im 
party to the summary suit, hut was referred to regular pro«.*eedings. 1’*“^'’ 
wliich siio ac«»rdinclv instituted in the Provincial Court, to obtain * 

jHissf'ssiun of the half of the estate entrusted to her charge under 
the ])mvi8ioi)s of the will. 

The plaintiff objected against the legality df the will, on the 
grounds, that a Moosuiman could not ap^Hont as executor any piT. 
stm blit one of his owm persuasion; that the lN*qucst could not l>e 
considered an endowment, {wuk/,) liecause it was designed for the 
service of the Imams, and not of God ; and that even if it were in- 
tendiKi as an alienation of property, it could only take eflirct to the 
amount of one.tlii^d. She also pleaded that, after Mr. L's death, 

Hajee Yakoot Khan had said the will had^nly been executi'ii to 
answer a temporary purpose in regard to that gentleman ; that he 
then annulled it ; that the plaintiff concurred iy the annulment: 
and that it was fully understood that the demise of the executor, 
and the non.appointment of another in itself cancelb^d the will. 

Before the case came on Unwur Begum died, and the suit wan 
carried on in the names of Messrs. C. TreB^k, U. Imlarh, and 
J. Palmer, executors under her will. The Senior Judge of the 
Patna Court referred the will to the Mfthommedan lau nffiiTrs, 
and required them to state*w'bether the document was valid, and 
plainriff legally entiti^ to the amount she claimed under its 
provisMms. 

Moohummud Jumsd AH, theT:ixee of the Court, delitered a 
yWftw to the fiiHowing effeei: Zuhoonxmisa aan sue ibr the* 
h^f of the estate of Hajee Yakoot Khaa, because although a de. 
dication (ftttzfrr) str^ly speaki^ is-«at valid, except when made 
^ Ood, yet as the original wish M the testator is to obtaid re. 
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wards in a future state, wliich are at the disposal of the Almighty, 
the expiession Kazur-ulmamein implies a ntizur to God, and 
the discharge of such nwntr is obligatory. The use also of the 
term nuzur in referefice to the holy Imams to Wulccs and ShcUcs 
is eonimonly recognized, and such expression is held to imply a 
n^iZur to God. Zuhooroonisa is therefore entitled to the share spe. 
ciiled in the will, and she is l>ound to bestow it in alms on diiu 
tressed IVlooBiilm&ns, so (is to fulhl the will of the testator." 

Mouluvee Uhmnd(K> the Mooftee delivered a fiUwa a little vary, 
ing from the almve. ‘^Zuhooroonisa can sue fur half the astatc of 
Hajee Yokoot Khan. It is a fundamental rule that the words of 
a competent persoji l>ecarried into effect as &r as possible] and that, 
if they arc not legal in their literal acceptation, a liberal con. 
structiuii be put upon them. • By this rule a 7itucur to Imams, &(% 
is hold to mean wnief, and, therefore, tlie bequest of Hajee Yakoot 
Khan is legally tvukf, and the direction to deliver it over to Zu- 
hu>roonisi^ for the use of J)er Imamtmrah, is tantamount to ap. 
pointing lu'r WWrc, or sti])erintendent of the endowment. With 
rt'gurd to ll»e validity of the document in question, it may be re¬ 
marked, in the first place, tJiat the appointment of Mr. L. as ex(*cutor 
is liable to some exceptions: Ist. The^,np^)ointment of an ext'culor, 
legally so called, is for the prot(M;tion of the^rights of minors or absent 
heirs; neither of whom exist here. 2d]y, AUhougii the apiMunU 
inent by a M<K»ulmait of a person of another religion to be his exe¬ 
cutor is valid, yet it is incuroWnt on the ruling power to take the 
trust out of his hands, and apjxhnt another executor. 3dly, Mr. L. 
diird Iwfore the testator, and this iiecc.ssarily voids the appoinlinent. 
In the next place, with regard to the deflication of hall* his e.stale 
«H nuxur-uJmanmn, and the direction to deliver it over to Zu- 
lioonmnisa Rhanuiu for the use of her linamharali. This is 
vnlent to an endowment, and the appointment of i)er as superin- 
tendent, and is therefore valid, and must Im' carried into effect.” 

On the ,S<1 of March 1824, tlie Senior Ju<Ige of the Provincial 
C'ourt detdded, that although the evidence to tiie will was ext^ep. 
tionahle, yet It mu.st stand, as the defendant had not <|ueHtionediU 
nutlienticity; that so vague a verbal annulment a» had been ph'adtnl, 
could never be uplK'ld ; and that in conformity with the fuUra of 
the law olhcers the defendant should mdceover to the plaintiff half 
the estate of Hajee Y’akuot Khan. 

The defendants'being dissatisfied with this decision, appealed to 
the Sudder Dewanny Adawlut, and on the 28th of August, 1827* the 
cast* (tame tou hearing before the Second Judge (C. Smith). Previous 
to giving judgment put the following question to the law of- 
(*ers: A f'ertain Muosulman of the luiameeyali sect, to flatter a 
J udge of the Court, betjuqathed half Iqs estate, as nuzur•ulmanmn, 
for the use of an Imambarah belonging to a Moosulman woman, 
who wiut mistress of the Judge. He drew up a will to this effect, 
in which he appointed tbeChristian Judge his executor. He lived 
eleven *years after-the execuiiouTbf this det^d, and at length died, 
8(*ven years after the death of the exectfior, without appointing any 
otlier in his place. Can the aforesaid woman sue for the property 
thus bequwtbod, notwithstanding the opposition of the testator's 
wid<Av to her claims?” The Cizeeoolcuxat'and the two Moofteec 
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returned an answer to this effect: "The bequMt by a Moostilnmn 
of the Imaraec^ah seel of half his property to an Imamfarah, and 
the appointment of a Christian as his execi’.^r, are Ici^al arts; iwr 
does the feet of his surviving the exeeuiism of tljat de^,eleven 
years, or the demise of the executor tliree years aftenx nrds, itnpiv 
nn annulment of the deed, because annulno-nt of a wtl! does nf*t 
take place, unless it l)c made in express terms, or evidently implied 
liy some action. The opjxisition of tlie widow to the claim implies 
the non-concurrence of the lieirs, and therefore the l)eqm*sl v^ ill 
only take effect to the amount of one-third*: and wherras the exe¬ 
cutor is dead, and the testator appointed no other in his plnn^ it is 
incumbent on the rulingpower to apjmint some exivutor, to see that 
the sum bequeathed is expended on the limimltanU). Tlits executor 
may be either the woman herself, to whom the Itimmbarah iR'Ioiitp!, 
or some other pt'rson. The woman, however, has no legal right ro 
the property as her own possession." • • 

On receipt of thisJlr. Smith delivered the foU^rsving opu 
nion: "Should the case U: dccide<! according to Ihc/n/rm of the 
law officers, the decree of the lower Court would need aniendnieni, 
Ix'cause in it no mention is made of tlie lUN'cssary appropriation id 
the bequest to the expcn'< s<uf the Inmniluimh: and hi'cause the 
respondent is legally entitled to only one-third of the |)ro|>erty. 
wlicreas one half has been awarded her. In my opinion, however, 
the decree of the Provincial Court slmuld l>e entindy set aside. I 
am not satisfied with the evidence adduced to prove the document 
filed to be the real will of Hajee Yakoot Khan. Whether it Ik* or 
be not the real will, it apjieurs that the Hnjee, being niu<di irritalwl 
hy ibe <>onduct of Zuhooroonisa, annulled the d»H‘d. and would 
have destroyed it, if he could have |»o.«isess<?d hiin.seif of it. It is also 
evidtmt, that if it had been his intention to abide by that will, he 
would on the death of the executor, wliieli happened se^en years 
previous to liis ow’n demise, have appoinlid ofnoljier in his pla<’C. 
JS'ow a w'ill by which the testator dm** mil abide till the time »f his 
death, can never be carried into efttrt. Again, there is no relation¬ 
ship or any (‘onn^tion between the iiarties a.sslgricd ns a reason 
■which could induce the Ilajcc to exwute such a dwd in the re¬ 
spondent's favour; but it apjH'ars, that, at lime he drew it up, 
siie w'Rs the mistress of the executor, who was then a Jmige of Ihc 
Provincial ('ourt in the dlj' of Patna, in which tke teslalor resided. 
The Hajee then could have had no other bbjnd than to flatter the 
Judge, and such conduct differs little fri>m bribery: for the offer of 
a consideration to the mistress, is much thc'iwino as to the Judge 
himself. To call it nuzurMimaniew is nothing more than a shal¬ 
low artifice to gloss over the transaction. Indcpeiidentiv^thcn of all 
legal considerations, and sappasisg even tlie «itli(;niiei‘y of the d(»- 
eument to be fully establishwl, it is not such arf the Court caw ever 
uphold. In the reply furnished by Mouluvee Uhinudw in tlie 
Provincial Court, the will is saii to be invalid, in the cxwptiona 
taken against the first provision wHt: and on this supposition the 
whole of the property, accofding to the most af^rovcKl opinkm, 
goes lo the widow, either as her share or by the return. Mr ofd- 
nion therefore is, th^ a dt'cree should* be i«as8ed in favour of the 
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]8tB. appeiltntai and the original suit of tho plaintiib diamiaaed witk 
" - coita/* * 

)ac?.T'b^ Third Judge T. Scaly) did not concur in this opinion. 
1 rebeck. Hc thought that the decree of the Patna Court should be amenM 
and John , agreeably with the /lUrva of the law officers, awarding one-third of 
Palmer, c. the property to the respondent for the uae of her Imambarah. 
maut^- Chief Judge (W. I^eyceater) agreed with the Third Judge. 

hr>orooi]isa conceived the will of Hajee Yakoot Khan to be satisfactorily 
Khauum. proved, and that a verbal annulment of it could not be upheld; 

that there was no regulation against a will to the effect of the one 
in question; nay, that it would liave been legal, even if made in 
favour of Mr. L. himself. A decree was passed accordingly, (on 
the 28th of January 1828,) amending the decree of the Provincial 
(>ourt» and awarding one-third of the estate, real and personal, of 
Hajee Yakoot Khan to the respondent, the proceeds to be expended 
in the service of the Imambarah. (a) 


lOijB. GOVERNMENT, Appellant 

aiiirth 5tli. DHOLA SINGH and GOPAL SINGH, Respondents. 

linder mc- THIS was s suit originally instituted by the respondent Gopal 
Singh, and Delwe l)yal Singh, in the Mirzapore Zillah Court on 
i 7 <j 5 | Go-' of June 1814, against Bhula Singh the other respondent, 

Ternincot and iinolved a claifn to rupees 8 anas, on account of live years’ 
urcentitied. malikatui for mouza Muchwa in Adulpoorah, purgunna Kuryat 
onthMUeatb gecundeh, commencing from the year 1217 Fuslee, and calculated 

rupees 8 anas per annum. 

nupMidtlio The plaint set forth that in 1198 F. S. Donda Singh, a Native 
Zumrendar Officer, received from the British Government a grant of six hun- 
to matikaiitt dred bmhgas of land in Adulpoorah the plaintiff’s ancestrel estate, 
upon which mouza Mvchwa was subsequently established. Donda 
Mwe M- Singh died about the end of 1204 F. 8. and his son, in contravention 
•iicned in of the conditions pf the grant, atid clause 5, section 2, regulation 
gnptf tnin- 43, 1785, enjoyed possession of the village in queation for five years 
native ^thout paying maHkmm. Ramheyt Singh their ancestor in oon- 
oftcenpK- sequence petitioned the C.ol lector for the recovery of his proprietary 
romatiouof lights, and an autneen was appointed to ascertain the actual pro- 
deceu- cccds of the lands, who Aihmitted bis report; and, none of the late 
nial8etU«- Doiida Singh’s hHrs appeuing in conformity with the order and no- 
tificatioQs promul^ted, the plaintiff’s fr-ther obtained a grant of the 

(a) TkU d«oaioB u perfectly con»v<ent with th« fomer jndgaieat of (be 
. Court ip the case of MoobuDinud Atueenoodee*} and Ram Mobun Cbukerbuttv, 
appelhnU, t: Moebunnnud Kubeeroodeen, foapondeot, (March 81 tBS.S) w 
which it waa ruled that the apuoiatmeat by a Meoattimaii of a as 

esecutoT to hia trill, does not pnyuttce the rights of the legatee. 
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vnU|c in question^ nilqecttoft &ir And propoitioiiftte'aMMaMnt ibis. 
aiiid c6rtein allowances for the defreymeiit of coutingeDV expencee,^ 
enjoyed poeseinoo during hit own life time, at did the plaintiff/^^®^' 
on hit dMth till 1216 F. S. when Ohnla Sin)^,Minoftbelirt« Uoiida *J!Iu** 
Singh} obtained an amWtftwfoA;, or order fur poatettion, fr^ the ^inffa mA 
Collector, and carried it into execuii«)ti. AJUiougli the pUiutlff Uoi«i 
sued and subetantiated his title as zumeendar, tlie Zillah Judge cmt- 
firmed the above individual in possession of the village, but on Uie 
presentatioft of a petition awarded the plaintiff mafikana by an or. 
der under date the 20th of July, 1812, which was overruled by the 
Provincial Court, who directed him to institute a civil suit for 


the recovery of his proprietary rights. These were the grounds of 
the present action. 

The defendant in reply contended, that the present suit fur malu 
kana was clearly inadmiBsible, being meH'Iy a modification of the 
plaintiff's original and fundamental claim to the zumtH'ndaaee, w Inch 
was dismiss!^ by the Ziliah Judge on tlie Oth of July wJigie 
award of malikana had, after the maturesl consideratiAii. liet^n eii. 


tirely disapproved, and reverstd by the Proviin-Jal fuurt. This 
could be proved by the proc(H;diiigs of the Provinciui Court under 
date the 15th of July apd jloth of Def^'Uiber 1818, and lUh of 
March 1814, which he was ready to produce. The plaintiff's state, 
inent, of bis having been referred to a civil suit by the Provincial 


Court, was therefore evidently false. 

The officiating Zillah Judge, in deciding the cause on the 6lh of 
February 1817} observed tliut the oral and documentary evidence 
adduced by the plaintiffs, bad substantiated their proprietary right 
to Adulpooral) as an ancestrel estate, and that they were therefore en¬ 
titled to niaiikana under iJa* grant to Donda Siiigli, cxiruted on the 
8th of September 1789, (17th of Zeehijjab 1196 F. $.) Hut con. 
sidering that such an award was barrtid by the pruowKliiigs of the 
Provincial Court under date July L'ith and DeueinU?r 25th 1813, 
and 11th of March 1814, he dismissed the suit with (•osts. 

The plaintiffs appealed to the ncnarcii Provincial Court, and, in 
conformity with the order contained in the Court’s prfieeediiig of the 
18th July 1818, Copal Singh, one of the clainwiiLs in the Zumee^ 
daree Case, (No. 3459,) appealed against the d«*cfee pas«.-d therein 
by the Zillali Judge on the 9th of July 1812. . . *>• 

The respondent Dhola Singh having appeared to plead, the First 
and officiating Judges concurred in passing the following decree on 

the 18th of May 1821.. . . u 

After a due consideration of all the documents produced in the 
two causes submitted for decision, the Court are of opinkm, for tlie 
reasons recorded in case (No. 3459), which involves a claim to tliexu. 
meendaKeofmouxaMucbigai that the appellants have 8ucct*eded in 
substantiating their proprj®t*fy title to the yiil&gc in question. In 
consequence, however, of its being included in the/oyeer g^l to 
Donda Singh, the respondent's fiuher, and bis being wised thereof 
they cannot recover possession, are entitled to the *“4 
privUeges of numeemUn. ’Such an award is not preciud*^ by the 
miteeUaneous orders passed by this Court, inasmuch as they were 
founded on the ffict of the appellanU never, up to that^, liv¬ 
ing established theff title, as xfimeendar, in a Court of Justiee. 
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18 CB. As inch a proprietary right on their part has in the two present 
"Z ^ cases beeh recogniaea, and sanctioned hy the Court, titere cut 
be no inconsistency such a course of proceeding. . It appews 
Dhoim* howevf^rj from section 4, regulation 11, 1808, that the Courtare 
siii^snd. not competent to enforce the payment of zumeendaree fees by 
(lopMi invalid pensionaries, until they shall have been in the first instance 
adjusted by the Collector, in conformity witli the provisions of the 
above enactment. We therefore reverse the decree of the 2Sillah 
Court, and direct the appellants to be furnished with a copy of the 
present order for transmission to the Collector, who shall fix and 
give them whatever they shall Ih> legally entitled to rec«ve from 
the respondent; and the latter shall In future continue to pay at the 
same rate, and defray all costs of the present at'tion. 

The Goveniment nikcet sulwequently filed in the Court of Sud. 
der Hewanny Adawhit a punpannaio \\\^ address from tlie Super, 
intendent of Government Law.8uit8,and apt'titiun to the following 
efiect. 

The Collector, on receiving the order of the Court of Appeal, noti. 
fied the circumstance to the Board of Revenue, who reported the 
matter to Govemmtmt, and afterwards eonimuiiii'ated with the Col. 
lector on the subject, declaring that regulation II, of 1808, did not 
extend to Benares; that regulation-48, 1705, had not been re. 
scitided; and consequently that the Court's award of malikana under 
regulation 11 , 1808, wuk crrunuouB,anddiro('.ted him toapply fora 
rtdiearing of the case. The ColUx^tor accordingly petitioned for a 
review mi the 4th of August 1822, whicli was rt^fused by the First 
dudgeon the 17th of SeptoinlKT following. The lands in dispute 
having liecn assigned in grant previous to the formation of the dc^ 
cimnial settlement, and not included therein, Government are enti. 
tied, on the deaththe grantee, to mit, and the zumeendar to 
iiwfiknna only; and moreover r(\gulatiuii 48, 1785, which hadef. 
feet in Benaics, wiis not rescinded by regulation 11, iflOH, Which did 
not evlend there: lie, therefore, now prayed that a special appe&J 
might admitted. 

The Second .1 iidgeof thcSudderDewaniiy Adawiut, (C. Smith,)to 
whom the application for a special appeal in this ca.s? was first submit, 
ted, considered that it ought to }>e allowed on the grounds, first, that 
ngnlution 11, lfl08, did not extend to Benares; secondly, that the 
invalid jofjeer waa conferred on Donda 8ingh, the father of Dhola 
Singh, paeviouH to the det'ennial settlement, and consequently was 
not ineliided in the permanent settlement; and also with reference to 
the reasons stated in the {M*tition and in the letter of Mr. Secretary 
Maeken/,ie, datt^ 29th May 1823, (*oniinunicat}ng to the Board of 
Hevemie in the central Provinces the orders of Government relative 
to the course of proceeding to be followed in the settlement df 
lapsed invalidin Benares. 

The Fifth Judge (W. B. Martin) concurring with Mr. Smith, a 
special appi'al was admitted. 

U yfi» (hvmed cxpeilient thST Gop^ Singh the appellant, and 
Bhola Singh therrespondent, in the Provincial Court, should be aa; 
sociated as re.s{>ondenta on the present occasion, and a notification 
to that efiect having been issued, both those in^viduals a^ieared, 
and pleaded sqiarotely. 
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The case eame ori^nally to a hcariuff before the then SenmH 
Judge, (C. Smith,) on the 7th of May lh27, who. on diacortrtng that 
the miscetlaiieous orders of the fhnam Pruvincia) Court above 
diverted to had been iwsaed with hU conctfrrent'e. dtH'Uned offer- nh')U 
ins any opinion, and directed the papen to be laid before some 
olher Judge. , 

The case w'as accordingly taken up by the Third Judge. (Mr. • 

C. T. Sealy,) who afU*r due coiisiiltration recorded the following 
judgment oh the lllth of February 

It is enacted by clause 12, K*ction 2, rotfiilation 43,1705. that 
from and after the 24th of DecenilxT 1711*1 A. O. the 7.uniocndar. on 
the death of the grantee, shalllxi entitled to mnlikaua and the reve, 

!iue assessed on all lands assigned in grant to invalids, in the present 
instance the mnnuil wmferring lands on Donda Sinuh, fothcr of 
UholaSiiigh, was executed on tlioBtli of Dect niiKT J7dlb anteced*'nt 
to the 24th of Dccenil)or 17 tHt, and the formation-d Uic decennial 
settlement; and they were not assessed on the part i»f Gtgernmeiff. 

On the death therefore of Honda Singh, Goveriuuenl are eiUitled u> 
revenue, and Goi>al Singh the zuiiiwmdar to malikaua. From the 
tenor of the prt'anilde to regiiliilion 11, of UMKl, it in obvious that 
that enactment dws not extei^ to ]Vimn*s. I am the:*efor.‘ of upinimi 
that the decisions of tlie Zillalvaiid Provincial Courts should lie re- 

Tire officiating Judge (M. II. Turnbull) concurring in the above 
opinion, a final order was passed acwrdingly. 


ff 

MUSSUMMAUT IIIN’GOO, Guardian of Mokiun Am, -- 

a Minor, Appellant Aj.uI hIi., 

vcrsun • 

M££R FUUZIJND ALI and Mi:S.SrMMAtT 
A51ANKK, UespondenU. 

THE appeiia.;’ i....tiiui.d this suit in 
Patna, praying the Giiv oriiini'iit W taki' popst.ssi ’ . „ . ' j |.ar»tc 
tubpnor and certain other lands in purgunnas Hundw- B'h»r »«« ^ , 

Huw^ JTzeemabad llicn in the poss,.«i(,ii .if M«r hurr.und A .„i,i Jli 
” d how MuMan Ali ^11 he shnuht .ontc of 1-a 


•Uluted agent of Meer Furznntf AH- i ^ I';.; gioT ’ 

or declaratory deed, dated.the iOth of ^ , j^j^sdaniath, 

•um of 20,000 wcca rupeea> that no S f„i!i>fU»e oouiunt 4)f cstri^ in(^ 
der date the 15th of ifubbeeJiol ufcwul 1232, fJd hebruary itti/,) 
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i8f8 wbMn the circumstances of the sale were recapitulated^ osd it was 
'^•acknowted^ that Meer Fursund AU had made a gift to Murdan 
ui^er of the purchase money^ and that there was nothing doew Both 

Mabomme- ^ose documents were^ endorsed by Meer Furzund All, and du^ 
dto law M r^Bt^d in the Register’s office by Keedamath, under authority 
of the kmd fJt that purpose. Shortly after this, Kcedarnath presented a petition 
to the Cdiector, stating that the sale was'fictitious and nut iml; was 
Tuij^, it inteodedby FurzundAli'onlyasa threat to his two sons Syud Furhut 
waabai'dby All and Syud Jumal AH, and had never been carried into effect. 

Sudder He therefore prayed that the change of names in the record might be 
Adali”t the estate continue in lue own name. On April 16, 1817> 

to ^ DuU ^ order was passed in compliance with the prayer of the petition, 
«ad void, which was directedto he filed with the other documents regar^g the 
estate. In another petition presented to the Register shortly after, the 
whole case was stated. The registry was declared to have been 
effected merely to preserve copies of the deeds, but that those very 
dheds wer^ still in Meer Furzund AH's keeping, and hadnevertakcn 
effect. KcMamath therefore prayed that the fact of the deeds 
never having been carried into effettt, might becertified by an endorse* 
ment on the registered copi^ The order of the Judge, dated Sep* 
tember Isi, IBIH, direct^ the petitions |)e filed with the regis* 
tered documents, and no copies of the latter to Ik* granted without 
being accompanied with a certificate of the above nature. 

Such being the state of the case, the guardian of Murdan AU 
sued to give eflect to the deeds of sale and gift; filing copies of the 
register^ deeds. On tlie oilier baud Meer Furzund Ali declart^d the 
Whole transai’tion to have been fictitious, that it was only resorted 
to as a threat to his legitimate sons, who soon repented of their mis¬ 
conduct, and received his immediate pardon; that Murdan Ali w'as 
not his sou, hut the* offspring of a dancing-woman, who bad admitted 
many, beside himself, to her intimacy. In prixif that the transaction 
had never been,*meaiit to take effect, he himself filed the original 
deeds, which he had never deUvered over to the other party. 

On a reference to Moohumniud Jumal,ihe Cazee of the Provincial 


Court, lie detdared the transaction null and void both by emnmon 
custom, and on legal grounds. By custom, because no man could 
have intended materially to injure his legitimate sons, who were 
living at the time, and whom he appear^ rather to have threat¬ 
ened, than actually’ deprived of their riglita. The legal exceptions 
were, that neither of the contracting parties appeared to have been 
present at the time of the czecutiod of tlie deeds, and that the do- 
cuments were contrary to the fact, inasmuch as the first declared a 
transfer to have been made, and a price to have been paid, which 
never did take place; aiid the second bestowed, as a gift, a sum of 
money which iievfrhad been delivered to the alleged donor, and was 
therefore utterly void as being the gift of •what was non-existent. The 
Judge of the Provincial Court (W. M. Fleming) agreed in this view 
of the (ase, and accordingly diamjssed the suit on July 6,1823. 

Thg plaintiff apbealed to t)ie*Sudder,Dewaniiy Adawlut, and on 
the 12th of December, 1823, the nam^of Mussunimaut Amanee was 
entered amongst the respondents, as iiappes^ that Meer Funund 
Ali had subsequently made ovef to her, hisfecond wife, the whole 
of the litigated property as wuJtf, or a religious endowment. 
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On the l»th of March. 1828, the acting Judge) Mr. M. H?Tumbun. i #*«• 

put the following questions to Hamid Oollah^ the Caxeeoolcuzat. -. 

one of the mooftees temg then absent, and Uie other having for- 
mo’ly delivered an opinion on the case in tli# Patna City Court o.M««r 

Question 1. Supposing Meer Furzund AH’s allegation to De cor- Funuod 
rect, that the deeds of s^e and gift were never carried into eflbct^ 
the donee being then only four years old; are those deeds valid and 
binding, and is it necessary, in confomrily with those deeds, to strip A^se. 
the respondent of all his property, and amfer it on the appellant ? 

Answer. This sale is legally denominated byC’^iJulJeeaht.^hich 
is void; and besides, in a sale by a &ther to his son, through the 
instrumentality of an agent, it is necessary that the' father be pie- 
sent, aQd accept on the part of the son; which does not appear to 
have been done in the present case. The deeds are therefore invalid, 
and of course no transfer of property takes place under them. 

On receipt of this/ufn;a, Mr. Turnbull recorded his opinion, that 
the whole transaction was fictitious, intended to answer a tempo- 
nrv purpoee, and never carried into effect. As then thd law officer 
had declared it to be legally invalid, he thought that no claim could 
be established on it, and therefore dismissed the suit, making the 
coBU in both Courts payable ^y the appellant, (a) 

(al A tulfmah nale ia thus cxplmned hv tli« author of the Neor^ool Unwtr, ea 
Arabic 'J'reatieeoD the principles of Mabommedao Law. lo ezplaiaini^ the circum* 

•tapcea which bar the competency of a person to contract, he mentions, emonpt 
others, Hast, or jesting, and under that head remarks, •• Tulje$tth means forcing, 
and may be defined to ^ the straining of a contract, sobs to produce a different re* 
eult from what it outwardly hears; so that the parties appear to the world to exe¬ 
cute a sale, for some purpose which calls for it, whilst in fact no sale takes 
place between them. Hail is a more comprehensire term, but the rule regard¬ 
ing both ia die same; viz. that competency ia ronditioa|l, and not necessarily 
destroyed. Hatl consists in this, that the contractors secretly agree that they 
should apparently execute a sale before men, whilst in realtty no contract is 
formedl Should they, after siicli contract apparently made, differ regarding the 
prerious agreement, one party holding that the contrael wlia ticuiious, and the 
other that it wras honi JiHe, tlfe correct opinion it, that the presumption is in 
favour of the former, and die sale is to be annulled. Vide AW-ooi Unuar, 
p. Sbl. Cal. ed. of iglb. 


TOL. IT. 
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NITFIJR MITUR and HUJEEB MITUB, Appellant® 

vernts 

Muy:iua..'RAM KOOMAR C/IUTTOORJYA and other®. Respondent®. 

Py (lip * *f THIS suit was instituted by the respondents as plaintiff® in the 
niudrK'Hnw City Court of MoorslKNlabad, for possession of a 1 ana 11 gunda 
>1 sHoUu f ftijare of Kismut Mulyatee, the yearly proceeds of which were esti- 
' ****^^^ rupees 13 anas. The ease, as stated by the plain- 

lJio:isu:« HD tiffs, was the following ; a 1 ana 13 gunda share of Kismut Mul. 

yatee had stood in the Collector’s lxM)ks, in the name of Mitrunjuy 
V hich she Mliur, of which 1 ana 6 gundas btdonged to himself, and 10 gundu 
3«>henu Kirte Chundur Milur. The estate ultimately vested, thus : 

om ic Xwdcwk C'hund Alitur and Rai Kishen Afitur divided their fiither'® 
Uuber 10 gunda share between them, and each was seized of a 5 gunda 
death shant in ,s(*veralty ; wliilst Ram Narain Afitur and Prem Narain 
not Atitur held Alitrunjoy their grandfather's 1 ana 0 gunda share in 
\icir7 'imi of wilieh they jointly sold one half, t. c. a 13 gunda shore, 

tuthc l^^i Kisin n Alitur, who thu^ bi^'ame st'izM of IH gundas. On 

nestrt'Ht the death of the latUT, his son, Giinga Govind, a minor, smtceeded to 
siirvivinK iijg siiare. hut dying shortly after, the estate^cauie to his widow, llhun 
Alniince; aii<l<m Prem Narain’s death wi’thout issue. Ram Narain, 
** his brother, inheritiKl the 13 gunda share, wliieh they had formerly 
‘ held together. Dhun Munnt'ogave her lOgtindasharc to her dauglu 

tor’s son, Alaitik Lall, and Ram Narain gave his 13 gunda share to 
Nub Kiint liiswas, wlio stibsci|ueiitly sold ittoGholam Basil. How¬ 
ever, on the Unit of Pisw 12iltl F. 8. Dhun Alunnec, with theconcur- 
nmee of iMunik Lull aad Nuh Kiiiit Biswas, executed a deed of sale, 
by whit'll she coin tyt'd the two .s)ian>s, in all 1 ana 11 gundas, to Do- 
inun ('hutt(N)rjya, therutlx'rof one, and uncieof another of the plain¬ 
tiffs. UiUit'r tiiis Kale Domun Chuttoorjya h(>l<l possession for a year; 
Imt cm his death, the plaintiffs were uusIhI by the sons of Tcaiook 
('hund, the defc'iidant, and brought their suit accordingly. Many 
material points in this stuteinent were dispiibHi by the defendants. 
'J’lu y asserted that their father, Twhsik Cliuiid, and their uncle, Rai 
Kishcii, lu'ld the 1(1 gunda share, which they inherited from Kirtc^ 
Cliuiulur, in <*«jiarwimry ; that they jointly purchased the 13 gunda 
share from Ram Naraiit Alitur and Pnmi Narain Alitur; that, on Rai 
Kishen's death, Teehstk Chiind managed the whole 1 ana 3 gunda 
share for him.scdf, and on aceoiint of Gunga Govind the sou, and 
JXiiiii Alunnee the widow*, of his deceaseni brother, and, on the 
deuiise of tlu' former, on oceount of the w'idow ; that Ram Naraiu, 
Ih'fort' Ihn tleuth, liad iiia<le over the remaining 13 ana share to 
tUeiu.sei\<>s^ as the only surviving memlK^rs of the family: and that 
jioitlier Null Kunt Biswas, Alunik 1^11, or Domun Chuttowjya 
ever tmd iHissessed any {mrl of tlie estate, but that the whole had 
lieen in tlu'ir posSi'SNion ever Hince it had v<*8ted in them by the 
death of the toriner proprietors. They also demurred to the l^ality 
i<f the dc'ttds of gif( and sale, said<b have been executed by Dhun 
MuniK*e: such ^act® Ikdng pronounced 1)y the %ha9ter$ beyoud the 
ecnnjicteney of a widow. 

The Judge of the City .Court referred the point of law to the 
Pundit of the Court; and on his declaring Che sale valid, a decree 
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was passed in favour of the plamtilB). On appeal to thfr Provincial tQsa. 
Court, the vyuvu^tha of the Pundit of the Cit}' Court ms referred^ “ - 

to the Hindoo law oHicer, and he was calI<Kl upon to dodde as to it.s\jj*^ 
correctness. He objected to the vaUdily orthe sale, on the jjrouna liuj^^b 
of the previous gift to Manik Lall, and the sliare whiel» the appel- Mimr, r. 
lants seemed to have in the prop<Tty conveyed. Both these obj^. 
lions were overruled by the Judge of Appeal, who deeitkKl that 
Manik Lall's consent was apparent, and that tin* apivtianu «p-gtbcijl 
peared to Have no interest in the properly. He therefore ulfiriiii'd 
the decree of the City Court, with full cost? against Itie ap|Kdiants. 

Against this decree, a special Hp))ca] was priierred by the uppii. 
lants to the Sudder Dewunny Adawhit, on the groiuid of tlie dis. 
crepangies in the vjfuvmfhus, and the variance Udwei^n the r////- 
rustha and decree in the Provincial Court. TheapiH'al wasadniitlcd 
by the then Second Judge, (C. Smith,) and the case came to a hearing 
on the 13th of March, 1323, before the 'I’iiird Judge (IX 'jX Scaly). 

After going thrmigh the whole (use, he put thret* <)uestions (o the 
Pundit of the Court: Fiwt, whether the gift of Dliuir^iiinnee to 
Manik Loll W’os valid: set'ondly, wiicther the sale sii!>se(|iic}i(ly 
executed by her was also valid ; or, if not, who w<‘re cnlilled lo 
the estate which she hud hej^d: thirdly, whellicr, if Dhun Munneo 
wore alive, site wowUf IiaVc any right to the pro|»erty. 

To the first qii(«tion the Pundits replitnl, that on llai Kishen’s 
death the right in the estate ve.sted in his son, Giinga Govind, and 
that Ohun Muniie(‘ succeeded as nearest heir to her son, and Ji(;t 
as widow’ of her husband; that the right which a molluT had in 
property inherited from her son, was the .same os (hat which a 
widow had in property inh<‘ritcd from her hitsbaiui : and that, 
therefore, she was iiicomi>etent to alienate tlial pro|H‘rty by gift. 

They cited the following aullufrith's for tliis rz/w/v/.v/Z/fj. 

The Mahabarat, quoted in the J)a;i/a Uhiujn, and oilier works: 

‘‘P'or women, the heritage of their Itusliauds is (ifonoiiiH-ed Hf^plica- 
ble lo use. Let not women tai any account waste of Mk ir 

liusbands’ wealth.” The Duya liithtt»ya explains “ waste ’ to'iiieaii 
gift or sale at pleasure. 

Tlie tkiya ‘‘The word mfv is cr:ipl<»,\ed with a general 

import; and it implies, Uiat tbc' rule must Im* undcrsnxMi us nppli> 

<‘ab}e generally to the case of a woman’s suAvssion by iiih<Ti(anc<*.” 

In reply to the second question they dei'lared, that ihe sale also 
was inv'alid, because the deed expressly stated the sale to hat e been 
executed by Dhun Munnee at her own phiisure; w hereas the alim, 

/erSf as above quoted, prohibited sale at pleasure, and only licenwd 
it under unavoidable neex'ssity, which did not here exist. As then 
both the gift and sale were invalid, the sum.ssion m the estate 
would be regulated by tht^anal(»gy »)f the cas»* of a widow, that is, 
as the nearest surviving l^eif of the liuslSuid jnh(‘rits Tram tiie wi. 
dow, so the nearest surviving heir^f the son would inherit from 
the mother. The estate would not therefore go, on lier death, to her 
daughter’s son, Manik Lall, Vliu was not 911 heir of* (ininrn 
Govind, l^m whom she ioit^'rited, Imt to his nearest surviving heir,, 
who happened in this case to lie the appellants, iTic sons of his fa. * 
ther’s brother. Authorities, in addition to t)ios(> aliove quvited. 

SricriMna T£rcdf(tncara, itf his Commentary on the Dayt^ 
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1928 . : "iDn fuloreof him, the grandfather, then the Ihther^i hdf 

Nttfur ‘ father’s whole brother, then the na of^ 

Mitut brother, &c. (each ancceeds on failure of the preoed^.**) 

RujMb On Uie third point referred to them they declared, that if Hhnn 
Mimr. V. Munnee were living she would certainly have a right to the proper ty, 
as nearest heir to her son Ounga Govind; and as her right had not 
t^ya ud voided by the gift or sale, both of which she was incompetent 
othi^ to make. 

Mr. Sealy considered this vyuvwt^a decisive as to the right of 
the ^pellants to the 18 gunda share, which bad.belonged to Dbun 
Mnnnee; and he also awarded them the remaining 13 ana share, 
said to have belonged to Nub Hunt Bisw'as, os the title to 
both shares was conveyed in the same deed, whub he considered a 
collusive action to deprive the appellants of their right ; and because, 
in a former suit. Nub Hunt Biswas was said to have disposed his 
interest tp Gholam Basit. On these grounds he gave it as his opi. 
aion, that the decree of both the City and Provincial Court 
should be ft versed, and the whole 1 ana 18 gunda share be awarded 
to the appellants, with costs in the three Courts, and mesne profits 
since their dispossession under the previous decrees. 

Mr. R. H. Rattray concurring in Uiis view of the case, a final 
■decree was passed accordingly on the26U)i'of ’May 1828. 


1888. 

Auguflt9th. 
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SHAH VZEEZOOLLAH, pauper. Appellant 
• vertUx^ 

The C0JJ:*ECT0R of SEHARUNPOOR, on the part of 
Guvkrnmknt, Respondent. 

THIS was a suit instituted by the appellant in formdpauperUt 
on the 19th of July 1824, in the Provincial CoUr(*of Bareilly, to re. 
cover the mouzn of Poor, a rent-free village in purgunna Junjanah, 
zUlali Sehaninpoor. The suit was laid at 7^,000 rupees, eigliteen 
tlintsi the annual produce. 

The plaint oripnally filed by the appellant was rejected by the 
Senior Judge of the I^reilly Court, on the ground that the orders 
of the Board of Commissioners, directing the attac'hmcnt of 
the village in question, were issued prior to the enactnu^nt oi regn- 
latMUi 2, 1819, and that the plaintiff had failed to bring his aetkm, 
as fequirea by regulation 8, 1811, vythin six montbi from the 
attMtiment. This wqs overruled by the judder Bewanny Adawlut, 
and the Court of Buvilly didbetra to try the case under section 
24» regulation 2,1819. 

The 4 )lBint set fijkr^, that tbe^ilage in question was long rinee 
conferred on Um plaintilTB frtber,Abdoollah, and other 
fiikeers,” as muddudmoik, byn grant f^m Maharajah Madho Rao 
Scindia; in virtue of which it had been held rent-free by the 
grantee, and since by the pl^^; and that h was attached by the 
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Colteekv of Sehanuipoor, acting under the oiJen of th^ Board^f tra. 
CommiMioncn^ dated ll^h of MaitA 1819« which were«grouBded jTJ—r~“ 
on the Idea of the mouza being %Jape^, while in &ct it was, as ’ 

could be (voved by the mnnua adverted to, t muddudmash grant but badaa* 
The defendant contended in reply, that the grant produced at his be« 
office, as the original s^tnnud of Madho Rao Scindia, bore out tM : 

claim of Government, and refuted that of the plaintiff. In the 
first place, the tunnvd did not contain the word “ mtuldmimash,'* Hih%ha- 
or any other expression which would countenance the construction bsu.'jj ju, 
of a rent-free tenure in perpetuity, now attempted to be made, 

Secondly, a purwanna exisUnl in favour of one Imam Buksh Khan. 

Thirdly, the plaintiff was unable to shew his relationship to any of 
tibe original grantees, who were all dead, and >vas therefore clearly sbaii . 4 b> 
not entitled to claim the mousa in dispute. dooiiuh, 

The maufeedars bad produced a document, sigiunl by General 
Perron, and another by Nownidh Hai, to confirm,their right to the 
rent-frw tenure: but when compared with each other, they weae 
contradictory and inconclusive; for the mnnud of Iffadho Roo imd i>eeo 
Scindia had no specification of tenure, and was in favour of Shah yt- 
Abdoollah, Hamid Oollah, and others. The purtpaunn of Ge- fuTdid n*6t 
neral Perron was for Mi^aU\fm(jha in favour of Khoorum diwtineUy 

Shah and others; wh*l]e that of Nownidh Kai, in favour of Alv specify 4: 
doollah and others, specifitnl a miufdudmaxh japeer. From the »aturo of 
depositions of the local zumeendars and canoongo, and from the 
jumma waail hakee accounts for purgunna Junjanah, from 1206 to 
1212 Fuslee^ (previous to the accession of the Com{«ny to this part of be confer, 
their territory,) it appeared, that the estate in dispute was granted rod. I'he 
as a rent-freefor life. It (»uld not, therefi>re, on the death ^““J***^ 
of the grantee, be claimr^ by bis heirs at law. Under this iropres- 
sion the Governor General in ^Council had directed,the attach-Adawim, 
ment of this mouza. fiudin;; thu 

There was also a consideration independent of those, namely, the mouu 
time which had been suffered to elapse before the^uit was brought *® 
into Court, a period of more than thlrte<Mi months, by which the 
case was rendereil incognizable by c court of law. He (the defen. quinquen- 
dant) contended ^at the Sudder Dewanny had erred in directing aiairegu- 
the hearing of the ease. For the regulation referred to, tliough enacted * 

in February 1819, only reached the Collectof s office at Seharunpoor 
on the 29th of April of that year, nearly two months subsequent to confem*d 
the receipt of the orders from the Board of Comissioners, directing by N^dbo 
the resumption^ of the mouza. The sunnud of Madho Rao Scindia, lUa>Si.*in<iu 
dated 19th ZIeekad, 27 Julooty was evidently a forgery. For noti- 
fications had repeatedly been issued to the maufe^ars, calling on 
them to produce all their title deeds at the Collector's offi^ Neither fukper«, 
plaintiff, however, or hig relations, had ever produced the sutu the so;£ee< 
mtd in question, though tl^ey did submit the funmvi of 
Rao Seindia^ dated 8th ^ban, 32 Juiocs, It was therefore pre. 
aumable, that, at that time, the*stfiifi<«/ purporting to have been with their 
executed by Madho Rao Sdndfe,«^ the 29th ^eekad, 27»Ju!oott iawofficen 
was not in existence, or tfafy would not have fiiile^ to produce it » opioion, 
Besidci this it had never been registered, nor was any copy of it 
metant in the Coliector's office. ^ mo- 

Jttdgmeat was giVIn in this case in the Bareilly Court; on the tortocoufsi 
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ll»th of J(1 dc, 1825, against tbe plaintiff, on several grounds: first, 
the orders of the Governor General in Council, passed sftea mature 
deliberation on the east.*: secondly, the eirt^umstanee that of the 
8unnud9,purfpanna^6Li'. produced, none contained any word which 
eouhl be interpreted into an hereditary signification : thirdly, the 
kiinnud under which the plaintiff professed to hold, viz. that dated 
the 29th of Zeckad, 27 Jvloott, had never been produced at the 
Collector’s office, and it could not therefore, hy clause 2, section 13, 
regulation 2, 1819, l)e received hy the ('ourt in evideiu^*. The Ba. 
reilly Court therefore disnii&sed the suit with cost8. 

Appeal was made to the Sudder Dewunny Adawlut, and came 
to a hearing liefure the HcK'ond Judge, (C. Smith,) on the 2lBtot 
July 1827, who WM’ordi'd his judgment as follows. 

This Court hus detdded, on a former otTaaion, that the present 
ease could lie heard uiidt'r regulation 2, 1819. The arguments of 
the respQiidcnt tljerelbre on that liead arc inadmissible. The pro¬ 
visions of clause 2, scctimi 13, rt'gulation 2, 1819, do not, as 
imagined hy the ilureilly Court, a]>))]y to the case; for the orders 
in Council, dirivting the resunijitioii, were issued in February 
1819, .before regulation 2 of that year, which was only received in 
this Court on the 14th of April 1819, uiid could not tiierefore have 
ixxm ]>rintcd at the time of issuing the saiU orders. That regu- 
latiuii, therefore, not lieing in fonn at the time of llie attachment, it 
follows that the attachment was made uiufcr n'gulalation 8, 1811. 
But hy till* latter regulation it is required, that, previous to re¬ 
sumption of any lands, ail the arguiiiciUs of the shall be 

heard, and all the documents submittiMl for the consideration of the 
authority, with whom the di'cision of the question, in such cases, 
rests. Nmv it is evident that this has not been done in the present 
cas<*; for we liiid tlm (’olhrlorappriz^'d, in an nr^rcefrom Ubdoo] Ju- 
Ikk) 8, Gliolam Host'n.and Mahmood Shah, oftiHM'xisieiK'e of another 
document, a Madho Kao Sirindia, dated 29th Zct‘kad, 27 

Juloos, in the 9crhhtak of the Bari'iliy C'ourt, a stati'inciit conhnni'd 
by the Jmlges of that Court themselvi^s. According to n*guIation 
8, 1811, the (’oliector should have obtained and forwarded tliis 
document, for the consideration of the Governor •ycnernl in Coun- 
oil; but this luid not Inh'Ii done. Had it b(H‘n so, the it'suit might 
have l>ei*n very dilTer^ut. For amongst the reasons assigned lor 
the nttachm^t, wo find it stated, that in the mnnnd dated 8th 


Slialian, 32 Jvtooit, no ^ord could lx* found signifying either al- 
tuiHijhtttjagvcr, or mmmudmanh; and although the purwanna of 
General Perron sp<*cifigd jupeer aUunufhas yet Perron, a servant of 
the rajah, w’as not cx>n)}K‘U‘iit to su{Kn^’di‘ the rajah's sttfmurla by 
his own, by altering aud •extending the original tenure." Again, 
that “the punmnna of Nownidh Kaj, which is for jofjccr muiJU 
dvdmavh, is iuMilid, being executed^ in the very year of the 
aci^sion of the British Government to this part of their territory." 

||ut thesnnniMf, which was kept hack from the consideration of 
the Government, expressly specified tlud, witl^ some exceptions, the 
• entire inouza Poor was conferred as mw^dvdfUaih on “ Sh^i Abdool- 
lah and others." The 9unnud» dated 32 Jidooa, corroborated and 
confirmed that of 27 Jtdoot. The last being intended to confinn, 
fix, and specify what the first had alr^y dose in general terms. 
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The Canoongo of the purgunna had deposed before th^ColkctA 18*R* 
that a tnaufee grant of mouza Poor was first made i}>ll»],or 
n«2. Fttske, which corresponds with 27 Jufoos. Had the first * 

• tnaufee tiunnud been given in 32 Julotm, fhc Canoongo would uh r. th. 

have stated that it was graiiled in J1U7, or Fiafee. • CoHrctorol 

The zumcendars of mouza Poor had also deposed l»cfore the CoU*^'""*’ 
lector, in the year 1220 Funlvc, that, alKiut thirty.four yi'ars pre-1'®**'* 

^ ious to the date of their evidenct% the nmuza had l)een granted as 
nuiufee to 'Shah Abdooluh. Deducting these* thirty-four years 
from the year 1226, F. S. wiien they gave tln:*ir evidence, w’e arrive 
at the year 1192 F. S. which aipreed witli the date of the grant 
made in 27 Julous. 

It wi^ presumahle, therefore, that General Perron wmfirmed the 
manfee in his purwatina, witli reference to the original xunmui, 
and not the one daUH) in 32 Jufom. Shah AlxloollaJi, the original 
gmntet^ died a few years l>elorc the Coinpahy obtained ppssession 
of that part of India ; aiul on his tl<*ath, the inheritance wos co*. 
firmed to his descendants, who were in possession "^vheii the 
Company first extended their authority in that direction. This 
Government has consequently iiothiiig^ to do with the question of 
succession, which hod been previously determined hy the pmper 
authorities of the time.* ^'helher the eurinuf/, dated in 27 Juloodf- 
were regisU'rt'd or not, in conforniity with regulaturii IW, 11103, 

I do not think that the inere fact of its non-reuistry must lU'ces- 
sarily cause a resumption and assessment of the lands. For section 
21 of that enactment dots not deelan* that lands of this di^seriptioii, 
the grants of which are not registered, must fptto facto owssarily 
be aast'ssed; but it merely stales, that in such cas(*s the grants 
shall be **Hubject" to resumption, and llie lauds tiahU:" to the 
payment of revenue to Government. In the isri'sent instance, it 
was incumbent on the Collector, and Hoard of K<?venuo, to have 
mentioned in Iheif report the exisU^iee of the Huvfiuf! ilaled in the 
year 27 Julooitt and the nature of it, and whetlier it had or had not 
.really been registeri'd, in order that Government might have 
hod before them all the facts and eireumstunee.s of the lusi*, iN'fore 
they passed any dbders upon it. It has Itoen sci'ii, {liin, that the 
grant was heriKUtary, that heirs of the original gr.'initto exist, 
and that the order for resumption was inforifiai. 1 consider these 
grounds sufficient for a reversal of the decret* of the lower Court, 
with costs. 

The Third Judge (C. T. Sealy) diffefeil in tvlo, and would 
affirm the decree of the Banully I'ourt, ao, regulation 3d, IfUKi, 
clearly declared tliat failure to register a grant was to Ik* followed 
by resumption of the lands. The Munnudxmdvr which thg^appcdlant 
professed tf> hold was not roistered within the time prescrilicd, 
and the mouza should be rcs\mu<l and usse^sed^ * 

The case was next brouglit b<?fore the Fifth Judge, (A. Ross,) 
who deemed it necessary, belbre-he came to a decision, to si*e |fte 
register of rent-free lands kept uM«r regulation ^(5, 19l»3; also the 
notification issued un^tir regulation 7< IBOB, requiring the holders 
of all such lands to register them witliin one yi'ar. 71i<^ documents 
tvere accordingly called for, and duly submitted. 

In the peritSical Register sbov^mentivned, mouza Poof> in pur- 
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gWina Ju&janab, wu found registered as a muddudmask itmxue, 
conferred % Madho Rao Scindia on Shah Abdootlah, and other 
fukeerSj on the 29th of Zeekad, in the 27th year of the eaqw or^t 
reign, and the title Ceeds found registered were, Ist, a purwa$u a 
fta, Ixraring the seal of Madho Rao Scindia, dated 8th Shabaa, 32 
duloof: 2d, a purtvannof bearing the seal of General Pmon, dated 
19th Rubbee-ool-uwul, 42 Julooa: 3d, a letter, bearing the seal of 
Nownidh Rai, Dewan of Zeboonisa Begum, and written by her 
orddr, dated 28th Jummadee-oos-Sanee, 1218 Higeree. 

The case was again brought before Mr. Ross, on the 12th of Jnly 
1B2H, who laid the sunmtd of Madho Rao Scindia, ^ted 8th 
Shaban, 32 Juhos, before thelaw^officersofthe Court, and required 
them to state what, fi^m the general tenor of that documei\t, parti. 
Gularly with reference to the words “ and othersy* they considmd to 
be the intent of the grantor; whether it was to make a grant of 
mouza l^oor in ]perf>etuity, or only for the life.time of the persons 
spccilied by name in the gunnvd. 

The laW officers, in reply, declared that from the purwanna of 
Madho Kao Scindia, dated*8th Shaban, 32 Julcos, which stated, that 
“ the grant of mouza Poor was confirmed to Shah Abdoollah, Shah 
Hamid Oollah, andothersj and prohibited the officers ofGoTenunent 
from ofTering any opposition,” it was presumable, that mouza Poor 
was conferr^ as **8udkahy’ or for cliaritable purposes, and that the 
grant was intended to be in perpetuity. 

On the 9th of August 1828, the Fifth Judge, (A. Ross,) adverting 
to the above exposition of the Intent of Madho Rao Scindia's tun* 
nudy which had been duly and legally registered, as well as to the 
circumstance of the grantees and their descendants having been un. 
interruptedly in possession of mouza Poor, till its resumption by 
Government, concurred with the Second Judge in reversing the 
decree of the Provincial Court, with costs. 

The appellant, and the other heirs the late Shah Abdoollah 
Were directed to be reinstated, and maintained in possession of 
mouza Poor, as a rent-free tenure in perpetuity, and were awarded 
mesne profits from the date of its atta^ment. to) 


( a ) An application for jtKvicw of judgment waa filed on the part of Gorem* 
inmt, and reined by Mr.^oaa. 

1 bo foUov^ra wore the pteai on tiihich the application was made, asd the 
reaaooa recorded by iljr. Hom for rejecting them. 

Tbe firat plea waa, Uiat the two Judges who bad reveraed the decree of the 
lower Court bad formed tbeir judgment on different grounds; one of diem (Mr. 
Smith) beiogof opinion that the tuunud of .Madho Uao Scindia, dated in tbe year 
97 Julooi, supported by the sridence of the local Canoon^^oes and ZumeataaTS, 
was ruftf-ient, though unrrgiiteied, to warrant a iudgmentln favour of the appel- 
lant, without tbe tumud dated in the year 37 Juloai ; and being also of opsttioa 
that th» fnirifontw of Geneml Perron waa k sfied .with inference only to m first 
of those two iiitinudt; .whereas the other Judge (Mr. Kota) had pot the ftnt 
<«n««d aside, and founded his opinion on tbe eecood. Jt was therefore cm* 
tended, that there was not that nnanunity in the two Judges, who bad de* 
cided OB.tbe appeal, which was requiiitwto gbnii sjtjdto r to their judgment. 

The reasons record^ by Mr. lioia for Ti0id||(^thss plea were, that bis 
opiniont as to the grant of monm Poor hfilnat been intended by the gnatM 
to be perpetual, was grounded, first, on the periodical roaster of lent-hoe 
lands, proam^d from the Collecmr*e office, in wbteh the said monsa is descrlhod 
as a nuddudmaih tenure, held m vinmiof a mnnvd firom Madho Bm BdadU* 
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dttcd fffth Zeekad of the year 57 to Shah Abdoell&h and fukeem; 1858. 
te«ondly> on the obvious meaoing of the jmwnad of the year 34 Juliton, whJTh ~— 
nnnud had been regiatered. in the mode ]>rc«i-nbed hr (be ; and Sh^h 

thirdly, oti the fact of the grauteet having enjoyed ^josseasion of iJie iltouaa xpolluh r, 
uoder the al>OTe->meutioned sMitnud^, and of its huvii^ h^ -. n continued to their flic rol'o> 
•ucceaeors by the puriea/tini of General IVrron: that lii» ojiinion, fonn«*d on tnrof.Se- 
these grounds, (vi*. that Madbo llao Scindia. in the year ‘i7 Juhin, granteii the haruiiptwr. 
rent-free tenure of mousa Poor in perpetuity to the nj»p<-‘Hant’a juvilefcsaor^, and 
coofirroed the grant by a lun/tud, dated in tlic year S'i Jt>liio>,) did not differ 
from the opinion recorded by Mr. Smith ; hut «>ii tiie conintry, being <u{>i)nitod 
by the evidence of the periodical register, in uddition to the in-idem e which was 
before Mr. Smith, was confirmatory of that Judge’s opinion, li was furilur 
observed by Mr. }loss, that the lurcnmstancf of the s«’o deciding Judges having 
concurred in the same opinion on differ^t grounds, tlinsn grounds not hiung coii* 
tradictory, could not be considered as invalidating the decree pussed by ihem. 

The second plea urged was, that the suiimid hearing date the ‘Jihh/«■( kad 
of the yetir 37 Juhton, not iH'ing adiiiissihle as evidence, it not having been 
registered, the sitnmid of the year 33 JiilnKi could not avail to ostahlish n einnt 
in per}>etuity, because the ap}K‘llant hmiself had ncknuwh'dgod that he did not 
register the last-mentioned tuiinud, and because, moreover, tli.it suf^iiu.l con¬ 
tained no expressiou which could be c'ousirticd as convc'^iTig u grant ia }ht{^« 
luity ; the wonls and others,” which the law officcnt of th;* Sn.l^sr Dewanuy 
Adawlut understood as douoHng the inrentiun to confer a sodLif;, or grunt fox 
charitable purposes, not wArraniing sneb an ioterpretation, for no expressions so 
indefinite were ever used in royal snatitidA, which were always dntwu up with 
great care, and in language leaving no room for doubt as to the uature of the 
grant intended to be couveysd. * * 

The reasons given by Mr. Ross for rejecting this plea were, that although the 
appellant had acknowledged he did not rt'gmtcr the sunuud of the year 33 Jn- 
hm, he had stated that it was registered by Abdool llaluin and his )> rtners ; niul 
the fact of its registry, in coufonirity with regulaiiou 7, ISOH, liiul been userr- 
tained by a reference to the periodical n'gi.'^ter; that tbor>M'orc this tuniind was 
admissible as evidence; and being confirmatory of the grant made in the 
year 27 Jtifuos, the suauud for which, as the periodicul register shewed, was 
expressed in the terms generally employed to confer a perniiineut tenure, and 
containing the words “ and others,” from which the iiitcniiun of {H'liiettiiry was 
clearly inferrible, it was good evidence of the gmntor’s^nii-niiou to confer a 
permanent tenure, although the terms used in original sunituds to* denote such 
intention were unt found in it. 

The third plea urged in support of thn appliention was, Uiat the instrument, 
bearing date in the yearS7 JtiUxu, even bad it been re«,iKierM, would not have 
been sufficient to BUp]iort u claim to a rent-free tenure in perpetuity, it (jcing 
merely a pHrtt'anua to the oilicert of purgunna Junj.-iuah, from Madhn Kao 
8cindia, who, at the ^iine of its issue, vis, 4yih Zeekicl of tiie year 37 ./s/isir, 
(correspomliug with 4th of GetobiT, 173.0 A. 1).) was in>i sovcrei;’n of thy 
province of Sehuruupoor. and lber«;foro not eoinjwtent to make any grant; the 
■tiprrme authority in the said province lieing then %xer( i-; d ^.;tho Nuwab 
Zahitab Khan, from whom, had the m'ldifiidnuuh gmnt in iiucsiiMr been really 
made, the iunnud for il would luivo been Stained. • 

'Jliit plea was also deemed iosuflicieut hy Mr. Hess. Ir w>u, he observed, 
recorded in the llistury of India referred (o by tin* npplicnnt, that Miulhu Uau 
Scindia took possession of Delhi in January 178.7 \ l>- that he then occu¬ 
pied nearly all the provinces of the Duab, which ^Ud not l*ciung to the Nuw'ab 
Vireer of Oude, and that he meditan-d the subj^iigation of the wholes Delhi 
empire. Such being the case, tliere was nothing improbably iu the Aippo.sdion, 
that, with a view to conuiliatetbc ^habitants of the country, and to facilitate its 
subjugation, Scindia made the, granf of the year 3/ Jui^^Xo the aji[K'nant!>, 
although his authority in Sehtfiiu^or was not then e-tti-iblisbeJ. h w-as doubt¬ 
less true, that he bad not at time effected the subjugation of tin? empire ^ 
but in 1788 A. D. after be drove Oholaa^adur from Delhi, his siwerejgnty over 
all the provinces then s^||i|||t ^ dfflperor, of whisii S(*liaruijjiot<r was 
one, was as fully ju^knowlM|M, t% that of the liritlsh Govt'{nmcnt is «c the 
peescQt time; and, after chat year, b« was iinquevdonnMy competent to confirm, 
as he (fid by his stmaiid of the year .'12 JuUk*. (^correspondiog waih S7P0 A. D. j 
the grant ho had made in t^e year 27. 

▼OL. nr. U U , 
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CASES IN THE SUDDEK DEWANNY ADAWLUT. 


1888. ^RMANUND BHUTTACHARUJ, Guaidian of KisaaN. 

■-, ‘ * NATU Chowdbkk, Minor, Appellant 

No?. ibUv vemaa 

. OOMAKUN'i^ LAHOHEE and others, Respondents. 


A womin THIS action was brought in the Provincial Court of Dacca by 
was eiiihu' the rcspundcnU, sons of Gouree Dibia, to gain possession of a four 
m«>d,b)r share of purgunna Mymuiisingh, and other lands situate in 

band to~ zillali Myraunsiiigb, late Urn property of Iluniath Cbowdree, de- 
adn|it an ceased* The lands were valued at 92,21)7 rupees, 0 anas, 4 gundas, 
individual thfiec times the amount of the Suddt^r jumma. 
iiHDicd; or, Gunga Narain Chowdree, zuineeiular of the alK)ve property, died 
ifiUmcveui jjj jj, g. leaving a son, Ilurnath Chowdrw, and a daughter, 

'"to SaffiH- Dibia, mother of the rt»pondents. Ilurnath Chowdree died 


aiiou/aiiy childless, ou the 3d of Cheyt lliHl, II. S. but previous to his dt^ath ex- 
oriicr ^uted two deeds, conveying to his wife GungaDibia a limited per* 
wiu’h snn. mission K‘ adopt a son. Tlie first doiTumeut was an anoomviee-pu^ 
duJ uiuned the 23d of Phalgoon 111.*!*, to the following elTect: “ This 

adopt- addressed to the fortunate Gunga Dibia. I am in so weak a 

ed by hor, State that my life is very uncertain; and 1 have no son: I therefore 
and «Upd authorize you, should 1 be removtHl, ('.vlu.di God avert,)toadoptSheb 
•omeyenr? Kishorc Surma, second son of J<x>gul Kishore Hoy, in order that he 
perform my funeral rites, and preside over niy estate. I have 
•he won ill- written to Joogul Kishore on thesubjet't; butshouldherefusehiscon- 
eumiwtent, sent, you may adopt the son of sunieother Brahmin. Sueh adopted son 
under the gbaii in that cast} perform my funeral riU«, and inherit my estate.” 
terms of the tl,e signature wa.s written, “ I have authoriz<>d her to adopt a 

gWp'n ^tJ son.” The settond document was confi rmatory of the former, and was 
niakcH at- daUxl the 2(1 of Cheyt in the same year. Italso was addressed to Gunga 
rniid adup- Dibia, andran thtu: On the 23d of Phalgoon, in consideration of my 
iM'ing childless, and in a dangt'rous .statt* of li(‘alth, I gave you autho. 
rity to adopt SlgdiKishori* lb»y, and wrote to J(N)gul Kishore to autho* 
rize the gift of his son. Hiitce that, Joogul Kisliore lias deputed his wife; 
Uudranei^ Dibia, to give his son in adoption. I accordihgly adopt 
him as iny son. If 1 rtvover, I will niystdf perform the prescribe 
riu>s; but if it should pleasi' God to remove me; I hereby empower 
you to perform the cf'rcmonies. The investiture of the brahminical 
thread be pi^rformed by Joogul Kishori', or his son Hur Kishore. 
Sheb Kishore mil Ik' the lawM posst^ssor of all my wealth.” On 
the day following the exi'yution of this deed, Humath died; and 
Sheb Kishore was adopted by Gunga Dibia, and obtained undis. 
puted possession of the zumeendar(>e. He died (‘hildless on the 15th 
of Bysack 1213; and Gunga Dibia then held the estate. In 1227 
she weifv to Moorshedabad to bathi' in the Ganges, and there sud* 
denl^’ died of tl;ie cholera morbus, oii4lie25thofClieyt. On theday 
previous, however, she was said to h»ce adopted Kishennath Chow* 
dree, under thegeneral authority ^\'eu by her husband. The Collector 
and Board of Revenue rectmi^'ed the adoption, and the resptm- 
dents brought tiieir suit to set it aa^^e i^he Provincial Court of 
])aix*a, against Kishennath Chowdnftfandnis abettors, KaleeMobun 
Thakoor, Ramnath Moonshee, and Sbeonath Moonshee. They 
claimed the estate as the natur^ heirs of I(amatfa Chowdree. 
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On the 15th of AUcch 1825, C. W. Steer, Fourth Judgeiu the Pit 1828. 
vincial Court, gave ju^ment in the case. He observed that there ,p 
were two disputed points; viz. the competency of the widcfVv 
adopt Kishennatb, and the fact of the adojitiun; but that a ne. faebaruj, i'« 
gative on the f(>rmcr set at rest the latter point. He consideit d the Uumskuot 
widow incompetent to adopt, because the anoomutefi-pufur h<^ lAbor^ 
authority in a sptH’ific ease, making the general authority eon-““®“*"* 
tingent on its non-performance; so that as soon as she had adopted 
Sheb Kishofe, tiie authority granted to her was aniiuiiod ; iM^ause 
the words under tlie signature, ** 1 have ^uthorizcnl her to adopt 
a son," ittiplitMi that there was no authority to adopt mufe than 
one son; because tliere was no necessity (as alleged by the'de¬ 
fendants) for the adoption of a second son, on the death of the first, 
in order to perform the funeral rites; as it w’as notorious, that the 
death of an only logUinmh* son, without issue, never empowered 
the widow to adopt, uiilm under 8p<*i*ial auUiority her 

imsband; because the eonfirinalory dewl, under date the 2d of Chejit, 
clearly restricted the authority Ut tSIieb Kishore; aiftl liecause 
Gunga Dibia was provetl to have frequently expressc^d her con¬ 
viction that she had no autliorily to adopt a second son. There 
was also strong presumption i^inst the fact of the adoptwn. Sheb 
Kishore died on the 15thofBysa( k 1213, and Gunga llibia on the25th 
of Cheyt 1227 ; so that the widow’ had negJeeb^d what the det d of 
adoption in favour of KIsheiiiiath di*chired to l)o a sacred duly, for 
the term of fiftetm years. It was usual to i>erform the adoption 
in one's ovm house, amongst one’s own ndations, and to ^dect 
some *one known to the family; but (iunga Dibia was said to 
have journeyed to a distance from home, and tliere, amongst 
strangers, in a strange land, to have odoptt^, on tlie day pnw’ious to 
her dcstease, an individual of w’liom she could ha^e known nothing, 
till a short time previous to her deocawN On these grounds 
possession of the estate was decreed to the plaintiffs, as legal heirs 

of Hurnath, deceased. *, c u .ri 

Against this decision Kishennath appeale<l to the Sudder »e- 
waiiMY Adawlut; and on the Jlltli of NovemlxT the case came to a 
hearing before R. U- Rattray. He was of opiniim that the adoption 
of Kishennath was not proved, but that the whole transition was 
a fraud of Kalw Mohun Thakoor and his assia^iales ; Hftd that, even 
if it had been proved, it c’ould Ik? of no lienefit to the api*ellant, * 
inasmuch as it was illegal without the saiiefion of her hus¬ 
band, which, both by her own deposition in a formi‘r case, and 
Hurnath's papers produced in this, it was evident never was given, 
or intended to be givtrii; that the power conferred by Hurnath 
vsas explicitly confined to the son of Joogul Kishore, Sheb Kwnoro, 
or, if the father were unwilling to give his son in adoption, the 
sou of some other Biahmin ;* Hiat thero was not a.word iii relation 
to repeated adoption at theVidow''8 pleasure, in the of ca¬ 

sualty to the first adojded son; and that, without a distinct perniia- 
■km, she could not of herself dm that legally, which it hajl been 
attempted to prove shfi^did 4o. On these grounds Mr. Raltrjy af- . 
firmed the decree of the Provincial Court, awardiife iK)«^on_^ 
the estate to the resiwndents, and making the costs of both Courts 
payaUe by the appe^t. • 
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,b 28. DEBPE DIAL and MUSSUMMAUT KHULASSEE, 

--’ . Appellanta 

Dec. \ ^ versus 

IIUR HOR SINGH, Respondent 


A wman, 
after 1»<T 
liushaiid's 
death,Uin- 
competeii 
to KJve li T 
only «nn u 
adoption ns 
a dtitfuiuu- 

ttniii uanu, 
V'Uliotit 

authority 
prufioiihly 
Kivc'fi hy 
iior deccos' 
rd hue* 
b&ud. 


Tins action was brou/^iit by the appeUants in tlie City Court of 
Bonaros, to recover posscsshtn of a brick iiouse, valued at 1,100 
sicca rupees. 

Dobce Dial was the ^n, and Mussummaut Khulassee the widow; 
of Ram Nevvaz Roy, dm'ased, and sued for the house as bis heirs. 
11 ur Hor Singh held it as part of the sltare of the estate, to which 
he was entitl^ as adopted stm of tint dc'ceused. It appeal^ that 
Rum Nowaz Roy bad lost all his children by his hrst wife, and 
that lie llien took his paternal uncle’s grandson, Hur Hor'Singh, 
ns his ra^ mM/ieerty or adopted son. From tliat time the respon- 
dt^it lived with 'him, had the superiuUmdence of his affairs, had 
1^11 married at his ex|ience, and, at the marriage ceremony, had 
been muiKd by the oHieiatlng Itralimiiis as his son. Ram Newaz 
Roy subseqiu'ntly married Mussummaut KJiulasee, and left Debec 
Dial, his soji by her, a minor at the time of his death. In the 
City Court the case turned on the fact of the adoption, whi<di tlie 
Judge (Mr. W. W. Bird) conHidered proved, and dismissed the 
suit, leaving the plaintiffs at lilM^rty to sue for a partition of the 
estate, if they considered the house hi possession of the defendant 
more than he was legally entithsl to. 

In the Provincial CuiirC the appellants demurnd to the legality 
of the adoption, and lik'd a rifurnslha, signed by a numi»cr of 
Pundits, in which three olycetions to the validity of the adoption 
were stated. •, 


Ist. I'haf llur Ilor Singh was the only son of his father. 

2d. That he was given in adoption by his mother,after the death 
of his father, wikfiout any authority for such an act. 

Hcf. That the prcscrilxii ceremonies wen* not duly observed at the 
time of the adopt ion. 

These fa(‘ts wen^ not disputed by the n!spomlen^', and the case was 
referred to the Court’s Pundits for their opinion. They replied, that 
the fact of Hur Hor ritngh's lieing an only son w*as sufficient to 
n alidute the adoption, as such a person was forbidden to be adopted; 
and tlie violation bf this law was a criminal at't on the part of both 
giver and rtn^eiver. In Imr t^his, the rea)KmdeDt filed another tyv- 
Tustha, signed by very resiiectable Pundits, from which it appeMed, 
that winrn a mtUher, from the pressun^ of want, gave her only son to 
another pcmui, on the special conditions, that her son, thus givra, 
should pertorm the funeral rites, and inherit Uie estates of both his 
natural and ad(>{>tivc fattier, the adoptidn w as valid, and the adopted 
son was calk'd a drrmmush^yattafia. * 

The presiding Judge (W! dorivn) referred this vyuvust9m to the 
Court RundiUi, and required thofnio pronounce on its correctness or 
, otherM’ise. Tiu'y replied, that the trans^on, as stated by the defesd- 
* ants, was lcgal,*'aiid the adopti<m under those circumstances vUid. 
IJpoii this vyurusthat Mr. Gorton decided, that though there was 
no express evidence to the extrution of a«^co&tr»ct, such u de> 
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scribed by the defenduitsV |Jet there could be no doubt of^ >8>*' 
adt^tion, and of its h^^ing been long i»cognized, whioh affoi^od .rTJ^TTJ^ 
fluflScient presumption pf its having been legally performed? 
therefore a%mc(l the dewee of the City Oburt, and made all th<f Bummaut 
costs payable by the appellants. * Khulauoa 

Fromthis decision the appellants preferred a s|>cdal appeal to t¥e J": 1*® 
Sadder Dewanny Adawlat, on l lie grounds of the inconsistency of the 
jacts proved by the eviwnce, \vitb the case hyptithetically put by 
the defendants. The appeal was admitted by the Second Judge, 

(C. Smith,) and on the 24th of January ]112H, the case came toaheur. 
ing before the Third Judge (C. T. St‘aly). The respoiidenf, though 
repeatedly summoned, failed to appear or defend his case, and the 
proceedings were therefore held in his alraence. After going through 
the documents in the case, IMr. Scaly referred them to the Hindoo 
law officers, for their opinion as to the legality of the adoption 
under the cii\*umstaiiecs tluTC proved. The rypi’i/A’Mf/^hey gave 
was to the following eflVvt: “It a{)|>cars that Iliir Hor*8iiigh 
was the only son of his father, and that, after liis fatho^ death, be 
was given by his mother as a dattaca^mny, that being the meaning 
of the term lian nmheen. Such bein|t the ease, the adoption of 
Hur Hor Singh by Hum >^ewaz Hoy is invalid, beeausc the adop> 
tion of an only son if prSlnbited in the ifhasfers, and lavausi' a wo. 
man is prohibiUHl from giving her son in ado]dion, without the 
permisison of her husband. The v^^uruatha hied by the r<>spondeDt 
in the Provincial Court, us (‘onhrmed by the Pundits of that Court, 
declares that if a woman, unable to 8up)>ort her only son, were to 
give him away, on condition that he should perform the funeral 
rites for both fathers, such sun would l)eeome a tbu’yammhynifa'na. 

But this is inapplU'abic to the pr<‘sent case, bet'ause in all the dtaru. 
ments there is no mention of sueh a stipulatictfi, and lMH!aus(.‘ there 
is no precept in the shmtvr.^ which enabh*8 a woman to give her 
son as a drryammhyaifmm, without authority/mm her husband, 
and no authority appi'ars to have beem given in llfis case." 

Authorities: 

The MUacahara. “He who is given by his mother with her 
husband’s consolt, while her huslmnd is aliseiit, nr after her hus. 
band’s decease, or who is given l»y hia father, or by Iwth, iN'ingoflhe 
same class with the f»eraon to whom lie is given, liecomes his given 
•on, (tfa/Aim.) So Menu declures: “ He is cttH»«i ason given, {dftf/rt. 
ma,) whom his father or mother affectionately Jives as a son, lieing 
alike (by class) and in a time of distress, ctinhrming the gift witli 
water.” By specifying “distress," it is intimat'd, that the son 
should not be given unless there be distress. This prohibition 
reganls the giver. So an only «in must not be given. ,For 
VasUthta ordains, “ Let no man give or accept an only iw." 

Nor, though a numerous*ifrogeiiy exist,* sho^uld an eldest sun be 
given; for he chielly fulfifs the office of a son; as is shewn by the 
mUowing text: “ By the eldestison, as soon as bom, a man becomes 
the father of male issue." (o) * • « • 

Tlie Daitaoi Mima9l8a.^^lBy a man destitute of a son," &•. From* 
the masculine gender here u^, it follow's that a woman is inoon- 

(•) Vide Colebiookel JfitociAere, A i> sec. 11. put. 9. p.307» 
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38^. |>^nt (to lUlopt.) Actordingiy Vasiahta ordains, ''Let not a woman 

-- either giv^ or receive a son in adoption, unless with the assent of 

Ji«8l)and." (A) 

•ummiiut * Saunah’i'i as qu(^d in the DaHaca Mimanaa, Dat~ 

KbttJitMoe Aaca Chandrika, and other treatises: no man, having an only 

t. Ilur Hor * sop, is the gift of a son to be ever made. By a man having several sons, 
Siagh. gjifi is to be made on account of difficulty’' (or anxiously)* (c) 

ThiH^vj^uvujii/ia appeared d(*ei8ive to Mr. C. T. Sealy, against 
the legality of the adoption; and he therc>fbredelivered his opinion, 
reversing the detrrees of the City and Provincial Coiut, and award¬ 
ing j)0S8easiuii of the disputed house to tlie appellajits. 

The case was referred for the opinion of another Judge, and on the 
2lHh of Deceral»er came before the Chief Judge, (W. Leyoester,) 
who took the same vi<iw of the ca.se, and ])a8Hed a decree accordingly, 
making the costs in all three Courts jmyable by the respondent. 


KUMLA KATJNT CHUKKRBUVTV, guardian of Rajah 
S uusHEK Biioo6i:n Roy, Minor, Appellant 

reraua 

COOROO GOVIND CIIOWJJREE, son of Gunoa Govind 
Chowuukk, dei*ea8ed, KlSIIJiiNPhlRSnAD NUNDEE, and 
MUSSUMMAUT RAJRAJESURKE UIBIA, deceased, 

ItesjwndeiUs. 

AcnnocB- THIS suit was, first brought on in tlte Moorshedabad Pro- 
dwin lteu. vincial (!^oiirt, on the 3<)th of July lUll, by Mohun Chund Deb 
Mrt*of hii lather of the ap(>ellant, for iHwsession of turuf Shujah 

•accitret Nuggur, zillah iitajt^haiiye, the yt'arly proceeds of which were 
eaiateto 7»fllHl‘8iccR rupt'cs. The plaint <'ontain^ the following statement: 
bUniothor Ram Shunkur Roy, the plaiiitifT’s father, supported his mother, 
for her ltHjmu‘8ur<*e, by a pecuniary allowance out ofhis^amcendaree. In 
nanrp. on ®f some irrt^lanty ui the payment, Mussummaut 

conditioA RajrujcKuree proposed,* that turuf Shujah Nuggur should be 
of ber assigned fur her maintenance, on condition that she should have 

binOiog rigjit to nlienatd the said turuf. Ram Shunkur Roy consented 
tosHonSe ^ arrangement, and in Chc^t )2(M3 B. S. three deeds were 
the proper- o<>(’Uted to curry it into efTeot. One of tli(*se was a deed of sale, 
tj. but by wliieh the zumeendar sold the said turuf to Kishenpershad 
lesveitto Nandee, Rajrajesuree’s Dewan ; the other two w’ere i/femiwdWMis, 
K**^*^Sr deeds <?f atdtnowledgment, sign<*d by tlie vendees, wherein 
MeW,t*hat admithnl that their interest in • the turuf was only for the 
^nob'a ' term of the naturai'lire of Mussiimnfaht Kairajesuree; that they 
'trausaciion had no power whatever to alienate it by gift, sale, or otherwise; 

did nott«T- 1 ^^ 1}^^ demise of the saidkvendee, the estate would go to 

winatf the , b 

lumsen- ' ‘ , 4 ■ 

dar'nrigbt* ('bV Vide Iht. Alim. nee. i. par. 15. p. 6 . 

in that pro- fc) Vide Vat. Him. sec. ir. par 1 . p. 6t. and Ctuind. sec. u. par. tOi. 
I)eny,erb«tp,lbO. 4 . «. 


1B!8. 
Jan. 2Ulb. 
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Bam Shunkur Roy's son, Mohun Omnd Beb'Roy. • 
with this transfer, Kishenpershad Nimdee's name was ^ubatitirted 
in the Collector's books for that of Rmii Shunkur, as profwietor- 
the turuf. Notwithstanding this agreement in 1210 B. S. the ttvuf bv bim sad 
was sold for 10,000 sicca ruj)ee8, to Opiiidur Narain Clwwdrec, kUmocktr 
and his son^ Gunga Govind Cbowdn>e. The plaintiff v>as th«i^**y».^® 
only ten years did, and the sale tiierc&Hv remained undisputed {ill pTS* 
he came of age, when he instituted this suit to set it aside, on the 
ground of. the incompetenoy of the venders to alienate it, under hew. Uy 
their written agreements. Soon after Aiohuu Chund Deb Roy ‘I**’ Hindoo 
had filed this plaint, and before the defendants had put in their 
^ply, he demised, and left as his heirs his father, Kani Shunkur lu”, !ai, n 
Roy, and widow, Mussummaut Taramuuiiee Dihia. These ii‘> ocn haJ no 
fast'd *to pros(‘OUte the suit; and on the 0th of Poos 1210 1). 8. a <» 
razeeiiama was signed, giving up the disputed property to (iunga 
Govind Chow’dree, and Opindur Norain (’howdree. The raktrl id IlSil'riiea 
the plaintiff expressing some <loubt regarding the exeeution ofJiiiK i,y 
deed, when it was pri'sentt'd in ('ourt, the Judge rtdtwed it to the (her. tlttr. 
Court of Jessore, within whieli jurisdiction Ruin Shunkur Roy 
was residing, for authentication. On Jieing stinimont'd, tiu* zu- 
meendar appeared, and ackiiowicdgr'd having sigiiiHl the docuiiieiit 
himself, and also, uivici^HUfliority from TaramunntM* Dihia, aflixcd 
her seal thereto; at the same time staling that the sale of the 
talook had been effected with his eousiMit, in ordiT to save the 


remainder of his estate from being sold by the Collector, for arrears 
of revenue. This ap|)ean*d fjerfeetly satisfactory to tlie Judge of 
the Provineial Court, and he a<*eor^ingly confirmotl the raxee^ 
timna, in a detTce, dat(‘d Hist of August ifil2. 

Sul^*queiitly to this, it appeared tliat Mussunmmut Tarainun- 
nee Dibia was with (hild by her lute husband; and five months 
after gave birth to the a]>pt‘IJunt, Shu.shee Bhoosun Rdy. The estate 
of the minor came under the Court of Wards, Avhn appointed Kish, 
enpershad Nundee guardian. Bhowanee 8huniUir, tviio had been 
Mohun Chujid’s attorney in the suit, |)etitinned the Collwtor for 
permission to upptnl against the dt'cnn; of th<^ Provincial Court, as. 
selling that thca^ompmntise was the efii^ct of (killusioii Islwiim Ham 
Shunkur Roy and tlu* dt^fendants, and liad been (‘ountenaiiced by 
the guardian, who w as a party to the suit ; #ind tl)at the ttizeenaina 
was of no avail, as, at the time of its execution, Taroinunnee Dibia 
was some months advaneinl in lier pn^gnniiey, asid wassul>sequent]y 
delh'cred of a son, who was Uie real hrir of the detH'tis^, and 
the only j>er8on competent to execute a razectianw, through his 
legal guardians. The Collector, (J. LUtliHi&le,) after going tlirou|[h 
the proceedings of the case, put a question to Uie Pundit of the ztl. 
lah, regarding the right of Mohun Chund to the pro})dk'ty, and tlm 
validity of the compromise.* The PundU decided the ikranianta 
executed by Rajrajesurecr invalid, and also the razu nama to have 
been signed by ineompeteiit persons. On this the Collector reported 
the case to the Court of War^s, forwarding Bhowanee ^unkur's 
petition, and expressing ips own* opinion, that tlie claim appearec^ 
very doubtful, and the pfosecution of it wouldmiost prolwldy be* 
prejudicial to the interests of the minor. On the 12th pf August 
1813, the Court Wards ej^ssed their concurrence* in this 
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oUkiA} at\4 pr^ibited i^titution of the appeal. After some 
di^es, iCumla Kaunt Cli^erbutty was appointed (fuardiaoj and 
&l\^ewcd the subjec^ lrndf drged the Court of War(& to grant him 
itfy^aissiun to ippeal.» length oon8!ented',.on condition that 

m appeal sh^d be prosecuted at hir'own risk. He accordingly 
IjSlati^ed the Sudder Dewanny Adawlnt to admit an appeal, on 
tile gmunds of the incompetency of the parties to <'ompromi8e the 
suit and on the 25th of June and 22d of August 1822^ the Second 
aiid acting Judges (C. Smith and W. Dorin) passed an prderon the 
petition, Emitting the appeal, and directing the prosecution of the 
suit. A. rt'ply then filed by Ounga Gnvind Chowdrcc, on his 
own part, and for his father, Opindur Narain Chowdrec; in which 
he disclaimed all intention of defrauding any person, lie asserted 
that he had regularly pundinsed the (alook from Mussumroaiit 
Uaj rap'surety with Uam Shunkur Hoy’s consent, without a ques¬ 
tion being raised hs to'the validity of the title; that it was sold 
by them; in order to pay the arrears of revenue due on the re¬ 
mainder of Jho estate ; and that his riidit never W'ould have been 
disputed, liad not some of his disconhnted depi'iidants urged 
Mohim Chund to institute the suit for his vexation and annoyance. 

On the 4th of August 1825^ Uie case came before Air. C. Smith, 
the Smmd Judge. Obsc'rvinglhpt the })!*( .vio.iw orders of this (!ourt 
set aside the razeenamaj on which the decree of the AIoorshcHlabad 
Provincial Court rested, lie ordered tlie pnx'cedings to be returned 
to that C’ourt, with directions to go into tiie merits of the (nsc*, and 
^<^porl their pnwedings to the Sudder Dewaiuiy Adawlut. 

Before the case was rc'sunu'd, Opindur Narniu lliow'dree demised, 
as also his son Gunga Goviiid: both were repre-sented by Cooroo 
Oovind, the eldest son of the latter. 

On the 3l8t of Dccemlier 1827, the Aloorshcdabad Provincial 
Court transmitted' their pro(*(‘cdings in the case; and on the 
13th of Alay 1828, Air. 11. 11. Battmy fiavi' judgment to the fol¬ 
lowing eflect: **Jt appears from all liu‘ docinin iits in the case, that 
turuf Shiijah Nuggur was the aiicostrid, end not the acquirinl, pro¬ 
perty of Uam Siiunkur Uoy; and limt Alolmn Chuiul Deb Boy, 
his son, was living at the of tiie sale, and tjien^ix years old. 
Aetting aside all Other (‘oiisidi mtiens, it is open i'> doubt,, whether 
the estate could be sol«J to the prejudice* of Alohuii Chund, who had 
co-parceiiary rightUierein. l^gal authorities difTer on this point; 
but it cannot bou disputed, that the sale by Uam Shunkur, and 
acknowledgment by Rairajesuree, (which was in fact u deed, in. 
tended to pn^veiit any alienation of the am'cstrel properly, with ex- 
pressofl referenw to the succession of Alohun Chund,) cri-nted a 
flight in the turuf on the part of Afohnn Chund, even if such right 
w held to be not legally veste<l in him fpom the perir.>d of his birth.(a) 
The respondent’s plea, ^of sale to p|:<\vent attaciimcnt of the es- 
the CollcK^hr, has not benm sa'isfatttorily established, and 
be t»f no avail, even if it were proved; because there were 
no ad^Ban due on the property at the time of tlie transfer frmn 

(a) DottiA appendetl ta the ra»f) of TUiowKnhychum v. the Itein of 
Ban RsuDt, \ol. $. p. 90S. of ;M*(na^hleu'« Report* of < rac* detcrmiiied in the 
Court W SurUvr DciHuAiy Adawlut. • Also, ju ittvolving counter opiaioM* 
IhoOM tt toK |*p. i|Ei'aad toI.- 9. p* 4?. 
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Bam Shnnknr to Rajrajeaoree. The olher- ^irto 'i^ tins zmaeqn- 
daree were liable for arreare, which had aconmiilated on Hynjt , 

not thU portion, ^ich was separate from the rest, jypd on ac^iqvii^ K^vatdHi- 
of which no revenue was.due to Govcnimesit'. unneccmryktthiitiy, 

to call for a vyuvustha in the rase; that formerly given by the rv€ta>roo 
Pundit, of Use Jegsore Zillah Court is quite satisfactory, as to thd 
invalidity of the razeevnma, (cxwuUhI by Rain Sliunkur and 
Taramunnee;) and the Court have ruhd act^ordiiigly; but the dOi. thadNra- 
claration regarding the invalidity of the exeriitcd by d#** tod 

Bajrajesuree cannot l)e upheld, lK*causc, if the previous piinbase 
were valid, she was not competent to di8|K>8e the prt)|H.*rty, so 
purchased, at Ikt pleasuns but was Iwuiid to eonrorui to the uu^ia. 
contingent stipulation, which declared it to l>clong to Moliun Chund 
at her death, and not to Im> Hlienabie by her to his detriment. I 
therefore think tliere is no doubt of the right of the appellant 
(Mohun Chun<rs son) to the pro{)erty, and would jev<'rK(? the dwreo 
(»f the Provincial ('ourt, and award possmioii to him on repay, 
ment of the purchase money, sii*ea ruiH*c‘s, withHibwst, to 

Gooroo Govind : but, as the i)iter<s1 at the usual rate would now 
exceed the principal, and thin is not admissible,] would fixthesum 
to be paid by the appi'llants 20,(KK) ruf)ei‘s ; and if this sum be 

not paid W'ithin six mbiitfis from ttu* date of the deere<* in the I'asc, 
inbfrest to oceumulatoon It, as priiiei|m] money, for aiudhor period 
of six months ; and if tin* whole he not tlum paid, the sale to Ik*. 
come absolute, and tlie turiif to remain in the possession of Goonio 
Cioviiid; tile resjKmdents to iM^ar the costs. 

The case next came before i\{r. A. Ross; who, on the IHth of 
Septemlx*r U12K, di'cmed h iu <*e.«sBry to make a reference to the 
Pundits of the Court. 'J'he question proposed to them by him 
shears the view lie took of the ease. * , 

Question. *'It appears, from the documents in the cas<‘, that 
Ram Siuinkur Roy, an inliahilant of Ih'iigal. igjuU* over to liU 
mother, Bajrajesuree, one of tin* inomeas of \fhieli hi.s instate 
was com]N)sed, in lieu of a fix<*d sum of niom*y, wliii’h ln,‘ iiws) pr<!- 
viously to give her for inaintenaiu*e. Tin* transfiT was made in 
this manner, and J»n these* conditions, viz. that in? simuld execute a- 
deed of sale of the properly, in thenameof KishenjKTshad Xumlee, 
her agent, and that sin*, c)ri her part, sliould Ai’cuteun ikrarnama^ 
binding herself not to iilh’nate the property to njiotlier p<*r«on, by 
sale or gift, but to enjoy the proceetls of the estate during the {Kiiod 
of her natural life, and leave it, afti*r her ileath, to Ram Shiiti- 
kur’s son, and that Ki8lieiii>er8had NuiidrH* should exwute another 
ikrarnama to the same effect. Sulwequently to this, all theiimhals 
which stood in the ('olli*ctor’s btMks in tliemamesof Ranv^ihuukur' 
and his son Mohun CJiiind, wer»^ advertized for public sale, on ac¬ 
count of arrears of rtiveiiuc.,* Bajrajesuree ,*10 ^c^nlanee wdjfo the 
wish of Ram Shunkur, and with the coneurrenw* of KisiUE^otH*. 
shad Nundee, sold to another person this very mouza, whic#Jwn 
Shunkur Roy had assigned hei^ far iier maintqnanee, in Rea of 
a pecuniary stipend.' Thff gale W'as effected by Kisberjpttahad 
Nundee, in his own name. V'ou are therefore called on to state, 
whether, supposing Mohiui Chund to have been of ag^ and uot 
consenting to the 8al<^, or to haw been a miiMW and OpUNiaUi^- 
VOL. IV. XX . '• 
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CASES THE SUD2>ER DEWANNY ADAWLUT* 

ItheretOj 'this second sale, effected by Kishenjwrshad Niuidee at the 
distance of, Ram Sfauukw and Rajrajesuree, is yalid^ according to 
tl»e ftha$tefi current in Bengal. 

Answer. .Jn the case stated by the the first sale eC. 

fected by Ram ShiTnknr was fictitious; being only a transfer of 
one inou7>a out of his whole estate to Mussuinmaut Rajrajesuree, 
•in order tliat she might enjoy the profits tif it during her 
life, a<Tording to the provisions contaiiurd in the two ikramamas, 
executed by herself, and Kisbenpershad Nundee. The effect of 
this truiisactioii was only to give Kajrajesufee an interest in the 
profits of the mourar during her life, and by no means to ter- 
niiimtc the right of Kani iSlmnkurin the soil, Un^ausc the tranBacti<m 
could not Ik‘ consideri'd as an absolute sale or ^ft, su<i|^ ^qold 
tenniimte the right of the former jiosM^ssor. Now the law, as cur. 
rt lit in Bengal, rcinignizi's no jiroprietary right in the son, so long 
»s that of the I'atiu'r is existent; and tliert'fore, in tliecase stated, as 
Rain .S^tunkur'a right in the soil was existent, MobunChundi'OuId 
kav4‘ no claim on it. Nor can Hie ikrnniaina, executed by Rajraj- 
4'snree, lie considered as terniinating the right of Ram Shunkur Roy 
in the soil or its profits, after her demise, or as then originating such 
right in his son JVIohun Chund; because the right vesU^ in Rajraj. 
esuri'c only cxtend(*d to the enjoyment of the profits of the soil, 
and that (iuriiig her life, and never to fKMM'ssion of the soil, or to 
diB[Hisa1 of the profits thcMif after her death; and because an rX*. 
rarnanta, such as that executed by Kajrajt^uree, is not one of the 
modes of alienation of property reeogniwxl in thv and there¬ 

fore ereales no title. As long, therefore, as Rain Hhunkur and 
Rajrajesuree are alive, the <*onsent of Mohun Chund is perfectly 
uniuH'cssary to the validity of the second sale of tlie property, since 
he has no interest in the soil ittudf, or its profits ; and therefore it 
is superfliiMiis to«cnter into the consideration of whether he was of 
age, or a minor, cotKM'iititig, or not consi^ntlng, at the time of the 
siH’oud sale. Hix'iug. th<‘n, that this stH'ond sale was executed by 
Rajmjesun^S life owner of the profits of the soil, at the instance of 
Ram Shunkur Hoy, proprit'tor of tlu' soil, and through the instru¬ 
mentality of Risiien|K‘rshad Nundf'e, tlie ost^sil^e agent; and 
String also that the stroiid sale took place aU.the tune tliat Uie 
whole zunarndaret*, eiUert‘d in the f'oHector's Registers as the 
pro|H‘rty of Ham SIfuiiUur and Ilfuhnn Chund, was advertized for 
public sale: no doubt wlmti^Ver can exist as to the second sale effected 
in Kislu'iipershn'd’s name, at the instance of Rajrajesuree and 
Ram Shunkur, lading valid and binding according to the 
fernj iH't'HUM' it is laid down, that a sale cfrtH;ted by a person who 
is not the owner, witb the concurrent of the owner, is valid. This 
is lurorditig to Mn/u, llic Mamvartha My^tatalit CuU 
lura Uhaffa'it eommejit tbert'on, the^7)flrya liha^u, Daya Tuiiva,' 
and l iradti 
Anthoritii's. 

Mfnu. “W henever the Judgedistwers a collusive pledge or sale, 
a ri)uiuive gift npd actrptanc**, o^, in wdiatever other case he detects 
fiction, let him aiuiul the whole trans8ction.'’(&) Which passage is 

viU. 16a. The translatioa here girea iliffert frMB Sir W* 
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tbiu^xpluBed by CitUucaBkatta: *^}'i9j^meanBrallU8imi;\vl)alcvor 
pledge, tale, gift or^^ptaaee, are effects oolluflively. and «oi bond KtftohT"* 
Jitle, or, in other “when the Judge may a flctioH in KauuiCbu- 

depoeita, &c. and inat th^ depoeits, &c. half not aetimlly Ikk*ii k^rbuny, 
made, all snch transactions let him annul/’ ‘ * ti«>urrM> 

Tlie text of Devala, quoted in the Daifa lihafja, Timfu 
and Viwuia Bhungammxi. “^^’lleIl the father ia deceaMt'd, let the ki?hen^^r. 
sons divide the father's wealth; for suns hu\e not ovviuTship whilst nh.ui Nuu- 
the father is alive, and free from defect/' (r) «. »«»** 

Menu. There are seven virtuous iniKies. of acquiring \%i*alth;* 
BUa'eesicMi, occupancy or donation, and piirehusc or ex<*hMngf, <-on- rnpM,tt.«‘** 
quest^ leijijMng at interest, hu8l>andry or coniineree, and acceptance Oihia. 
of presentOrom reepeotahle persons/' (</) • 

ITie text of Narer/a, quoted in the JMtt/ft liboffa and otlicr works. 

Should they give or stdl their own shart>s. they do all that as 
they pleaHC, for they are masters of tlicir own w»'al{h/’ (r) • 

yivada Bhunyarnavn. “If the o\\ncr assent, a sale made hy 
one who is not an owner is valid, and such is Lite tifh current 
practice/* {/) 

On the 6th of T)e<wndM*r 1828, Mr. A. Ross, on a conKidcintion 
of the circumstaiiws of tlw^casg*, and the 4»f the Pundits, 

deeming the sale of theYuruf in question to Ojnndur Narain Chow, 
dree and Gunga Govind Chowdrt'c, hy Ram Sliunkur Roy and 
Rajrajesuree, valid, nidwithstanding it was efhrted without the 
consent of Aloliiui Chund Deb Roy. the son of Ram Shunkur Roy, 
recorded his ofiinion for upholding the dccixM^ of the Provincial 
Court, smd dismissing the appeal with costs t4i the a]>|H‘iiants. 

Air. W. Deycesler concurring in this opinhin, u final dc4Tire was 
passed accordingly. 

* 

.fones'a, in the substitution of eolhtium suut /irfiOc**'* {rr and frauiitilnit. 

The words in the original >4ill i>eur the im'aiiinji burr i;»vi.:i,.v\h)(h agrees iDorc 
nearly with the case in point. 

(c) CalebtYKtke’s Dat/a Jiliaga, p. *tS. 

(d) Menu, X. tt.^. 

(«) Colebrooka^s Dgya Bhaga, p. 30. 

{J) Vide OstebrouiA's Digest, vol. V. p* bS. 
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im. * , R'AJAII GEEREESCHUNDyn R^J, Appellant 

’ - 7i * rerftuft 

Jun.agib. IIA.JAH OOMESH CHUKDUR RAX. Guardian ofKoowuB 
• . Nun Cuu>iDi;R Roy and others. Minors. Respondent. 

u 

'riie t'ift of THIS case aroso out of the disposition of the zunieendaree of 
Kuddc«, made in I71Rj hy Kisheii C'hiind Rai, the great-grand- 
nunferuJar 1**^ app<Rant, which disposition had been upheld by the 

during bis decri« of the Sudder Dewaiiny Adnwlut, on the 23d of February 
iifftiuic, to ITl^j in the case of Eshan Chund Rai, appellant, ver^ Esbtn: 
a younger Cluiiid Rai, respondent, (o) A.s the merits of the present case r^ 
on the phraseology of that deed, it is necessary to particularize its 
ol the ru^ provisions. It is a f/an pH/ur, or de(*d of gift, executed by Kishen 
meeiidu.ee, Chund Rai ill favour of his son Slieb C’huiid Rai, and runs thus: 
h«W to bo “ J, Kislien CliuAd Rai, am arriv<Kl at that period of life, that it 
berddita- is'hurdeiiserne to me to transact the affairs of my estate, and I wish 
** to turn all my attention to the I'oiicerns of another world. There- 
for«^ bidng still of sound di.sposing mind, I thus, of my own free 
will, disfaise of my pro|.a*rty. The r(V has never been divided for 
many gi'm^rations, and therefore I l)esn<»>** it '•ntire, with all its ho¬ 
nours, oil you. Shell Chund Hui, my eldi’st son; the whole manage¬ 
ment to rest witli you, free from all interfertmee of your brothers. 
As my wm Sunibhoo Chimd Rai has many dependent on him, I 
Iherefon? assign to him an annuity of If),(KM) rupees, payable out of 
the monthly allowance granted me by the Government. To my 
otiuT surviving sons, Moliesh Chund Rai, and Eshan Chund Rai, 
I assign afiiiuities of lO.tHKI rujiees emrh. ToMudhiib CJiund and 
Jugyo Chund, the^ adopted ehildreii of my dei'cased sous Bhy- 
mb Chund hnd Hur Chuiid, I give annuities of 2,500 nipees eaeh. 
Tliew sums, amounting to 40,(HK) ru|)ees annually, to be paid out 
of the miMhahirtfJi allowed me by Government. This i.s a perma¬ 
nent arrangement; neither you nor they shall ever infringe it. 
Should any one violate it, such violation shall be held illegal by 
God and man.” 

Subsi>queut to this di'cd, the ztinieendari'c hdd been so much 
impoverished, that during th«‘ lives of the original donees, Sumbhoo 
Chuiid, Mohesh ('bund, and Esban Chund, their annuities had 
btvti rt'duml to s2.(KIO and 0,000 ru|HH‘S; and hy the aw*ard 
of the Sudder Dewanny Adawlut, dated 4th of March 1821, the 
«li|M.*iid had lH*en I'ontiiiued to the heirs of Sumbhoo Chund, at a 
still further reduction lo0,0i)O rii|»ee8. The prewmt suit was brought 
the respondents, (plaintiffs in the Provincial Court of Calcutta,) 

. to a8c<?rtuih whether they, as heirs of E-shan Chund, had auy 
right to the annuity of fheir father a^or his decease. On the sale 
of the remainder of the zunieendaree, a .sum had been resented, and 
vested in Oovemmeiit aei-uritics, ^o liquidate these annuities, and 
the prii\cipal of that sum was held,in deposit, by order of the Sad¬ 
der Dewanny, till the adjustment of this claim. 

In the provincial Court, Mr. A. B. TMd decided in favour of the 

^ f ' 

(tf) Vids priatod I\«|>ortt, voU 1.^. S. 
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plaintiffs, on the ground that the annuity had*been granitHl in ropu 
pensation for an hereditable riglit; that the dwiaitjn of Uje Siidder i^’ VV, ~ 
Dewanny on the 4tii of March 1821, in favour of tho heirs of SJum. 
hhoo Chund, had fixed the beredit-able ii^ure of the annuities^iur Kui, 
themselves; and that the smallness of the prt^sent sum admitted 
of DO reduction, consistent with the rrai>o<'tal>ili(y of the parties. < Uusei<h 
From this decision an app<>al was made by the defendant, on *11*.““* 
the ground that the terms of the deed were not the snuie in relo. ** 
tion to the’ other sons of Kishen Cliund as they were to Huin> 
bhoo Chund; the nuinl)er of persons dependent on the iatU’r 
being specified as a spt'eial cause of the grant to him. Tin? <‘ause 
came to a hearing before Mr. H. 11. ilattray, on tbe UHh of Au. 
gust 1828, who referred tbe original iK*odUitl»e Pundit of IheCourl, 
and required him to declare, whetlier the annuities created by it 
were legally hereditableor not. In reply, the Pundit stated, that 
the gifts of the KUincendaree, and of the annuities, were similarly 
circumstanced; and that, since the annuity was a*i^)inpcnMtioii ^r 
a share of the ziimccnduree, Ixtth were equally heredilable; that 
the deed conveyed annuities to the atfofiUul cliildrcn of Kishen 
Chund's sons, who were bns nearly related to him than his 
own grandsons; and this afforded a pn’siiiription, that the benefit 
of tbe latter had Ikm‘I 1 •coifteniplate<l, and that the stn^ss laid 
in the eondusioii of the deed, on the permaiien<‘e of the dis¬ 
position therein made, was a clear indication of the intent of 
the disposer. On these grounds he detdanai, that the aniiuitieH 
were corlaitily heretlitnble; and ({uoted tluf following passages 
as his authorities: “ Donation creates proj»rietary right." Menu. 

“ There are s<’ven means of acquiring proj»erly ; succession, 
occupancy or donation, purchsis*? or exchange, c-on<|iieNt, lend¬ 
ing at inten*8t, Imsbandry or cominems and acceptance of pre- 
stmts from resptvtable men." Menu. " The w'(*rd ‘ herifage’ (,dat/a) 
is used to signify wealth, in which projxTty, dependeut on 
relation to the former owner, arises on the deiniiAtof tliat owner." 

Daya hhoqa. 

On the delivery of this vyuvwttha, the appellant thought it pru¬ 
dent to comprom^ the suit ; and under the sanction of a deem? of 
the Court, dated^dlh of January 1829, yielded up the contested 
point to the respondents in this case, and ty tlie heirs of Moliesh 
Chund in another similar case then i>eiiditig. 
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MUSSUMMAUT GYAN KOOWUB and MYA 
' KOOWtJR, AppcUanto 

^ versus 

. DOOKIIURN SINGH and DKBEE DUTT, Respondents. 


BytheHin- THIS suit was brought by the respondents, as plaintilTa in the 

doo law, a Provincial Court, for possession of two-thirds of sixteen mthois 

in purgnnna Tilawuh. sillah Bt^har, the annual proceeds of the 

clfimed being sicca rupees 9 aiiM. The following is a 

i^eaate b; sketch of the family of Keliur Singh, the father of Gyan Koowur, 

pft her an- <me of the appellants. 

M^l pro- KEIIUR SINGH, 

pony, to , 

thfriletri- I - * 

nentofthe , , ^ 

otb^T hetra Juba Koowur, Oyau K(>ot^-ur, Khedun .Singn, 

of hn fa> bi'fora upfteUiini. diud without 

her father.'» ) iseue. 

, c-i, I ■ r 1 I 

Igotee SiDKh. Xunuii Koowur. }>e«f Moonitt, OomedKoownr, BundhooSingh, 

di'reHBcd, left living, and hat died childleua 
it«sue hy her' iaai.e. » 
liuvhand, Go* 
pal Deo. 


Debee Datt, Dookhurn Singh. 

Tespinideiit- rriipe/(d«f((. 

Gyan Koowur had obtained possession of the whole estate of her 
father, Kehnr Singh, under a det'ree of the Sudder Dewanny, 
dated 6th of Oetoht^r 1814. (r?) The plaintiffs asserted, that, on 


in 1195 F.S. 
leaving Jaym 
Koowur bia . 
widow, appt. 


(d) I'hin cane w'as not reported in its place, .fits it in some measure af¬ 
fects this suit, aud -tCim itself remarkable, a brief abatract of it is subjMned: 


By the 
Hindoo 
Inw.as C11T- 
rent in the 
west, awi- 
<dow does 
not inherit 
tbo proper¬ 
ty of bet 
husband. 


NUND KOOWUR, Appellant 

XTntis 

TOOTKF. SINGH and UHLAD SINGH, Retlrmdenta. 

T»f. relationship of the pShii'i concerned apiiears from tlie following sketch: 


KfSHFN SINGH. 

i_ 


nusoan . . Singh, married Jhuboo Koowur, Kehur Singh, married Komm Koowur, 

tl0lo .It,...! I.. 4 • ^ .a 1 t*. 4 sabak 4 a9(*b I XQ 


ui co-{>ftr' 
cencry, but 
only when 
held in se¬ 
veralty; In 
' the funner 


died iu 1174. 


died in 1199. died in 1 179. 


Nirunghun Koowur, i j | 

died before her pareuu.<* joha Koowur * ^yan Koowur, Khudun Singh, 
1 . * died befure 

her father. 


case, she is SoojM Singh, 
<mly end- '*living.* 

tied to 


Uhlad ^Singh, 
rripondrat. 


living, has 
female issue. 


Tootee Singh, 
eepondosl. 


died before bis 
father; vrithout 
issue, leaving a 
widow, Nuttd 
Koowur, appel¬ 
lant. 


mamten- 
ance out of 

it. Aftar the death of Ujeat Singh, JbubQ? Koowvt raceeedsd to his share; and 
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the 6tb of November 1816, she executed a deed of partition of ^ 
whole estate amongst her three duughU'rs, Nunna K^vmr, 

. /,•, « msat Gjsb 

after Kehor Singh’s death, Kurum Koowur tot»k pgsM^ssioii of hisshare of thetKoowur 
estate of their father, Kislien Singh. On the dcuide of the latto^ Nuod and Ja)ra 
Koowur ened for the whole etitate, as the widow of the only male descendant of hoowur, v. 
Kisben Singh. Uhlad Singh and 'J'ootec Singh claimed the reBpective shams Dookhurn 
of their maternal gnmdfathoit), lljeet Singh, and Kehur Singh, as their heirs at Singh and 
law. On the iSth of Much 1S13, IVir. li. Colebrooke put the following ({ues> Dehee 
tious to the £undits of the Sudder Dewaimy ^dawhit. Uutt. 

Questioa I. *'lf Kehur Singh and tjeet Singh had held, in cngarcenarr. 
the estate which they inherited from their hither, Kisheii Singh, to whom would 
it go after the death of their widows; wbetlier to the wife of a sotf who died 
before them, to a surviving daughter, lu tlie sons of tlieir deceased daughter^, or 
to their tku-gatra f” 

QuestiOD 8. ** If they had held the estate in severalty, and not in coparce¬ 
nary, who would inherit * , 

Answer to question 1. “If the estate had been held by the brothers joinily, 
then, on the death of l>}ect Singh, hU interest would have devolved on bis 
brother, Kehur Singh, and not on his widow, Jhubuo KdowTir, On this yip- 
position, then, Kishen Singh’s estate would have come eniire K^ebur Singh ; 
and after his rheath, and the demise of his widow, (jyan K*iowur, his daughter 
would be eatitled tu the whole, to the e*olu.-^iou of dl otlier ciuiianuts. Kuod 
Koowur, the aon’a childless widow, is only unlillfd to luuinicuance out of 
the estate. 

Authorities. , • • 

The text of Nmtda, quoted in the Milac>Jtara Viramifmiayu, Vynmbara Mtuthum, 

Vifavaharn Mayukh, Vtiutla Tantara, and others. •* Among brothers, if any 
one die without issue, or enter a religious order, let the reel of the brethren 
divide his wealth, except the wife’s aeparaU- pr**j)eTty. («) 

Mitaethara. “ If the husband die, either uoseparaied from his coparceners, or 
reunited with them, his widow has no right to the succeaaion. 

The text of Kareda, and others*, <|uoted in the I ocimitr»v/tJ.vu. “ If sons have 
lived nnaeparated, or have reunite*!, the childless widow of one of them, though 

chaste, is entitled oolv to her maintoiiam o.” 

Ihe text of Vriluspati, quoted in the MUaediarg. I n-««n»rr.Wci.va, J'lcmle 
Tantava, and Other treatises. " Aft a son, so «loc» the dr.ugl»t.Y of n man pro¬ 
ceed from hU several limbs. How then should any oiber person take the father a 

• 

Anav^ to questions. H Ujeet Singh and Kehur Singl. held the f^tate m 
severalty, the share of the former will go, on his d^^Hlb, to his widow, .Ihuhoo 
Koowur.and after her death to Sooghee Singh and Ihlad Singh equally. On Uic 
demise of Kehur Singh, and of bis widow, their daughter. Oyaii Kwwur, wiU 
inherit the whole ^ his share, and Nund Koowur only be entitled to main¬ 
tenance out of that share. 


Ih^S' of YaiinyavaUna. quoted in the iWimr*lior«. &c. " The wife, and the 
daughters sIm, &t. are heirs in succcsidou to the esUte^f one who departed for 

heaven, leaving uo male issue.” (d) • .. 

makhi,ra. and other treatises. “Vi hen a man. who was separated from his 
co-heirs and not reunited with them, dies leaving no male issue, lus widow, if 

chaste, takes the estate inihe first instaiic**. (.«) , . 

•ITie Court (present 11. Colobrooke and J. Jombclle) were of npmion. that 
the uncontestei possession which Jbuboo Ko*m ur had held of ilm estaie of her 
deceased husbuturT.-r many ytare, was 

rated; and therefore |>as«^d a artree, fP^e-Wy•with the tryevmlui. 

Ujeet Singh a fchai^ to his heK. Sooghee Mn<-h antf Uhlad Singh, and Kehur 
Sbgh’s portion to his daughter, Cyan Koowur. 


(o) Vide Colebrooke's Mitaeslihra, c. ii. sec. 1. paja. 7. p. .1?6. • 
(ft) Ibid. c.ii. sec. 1 . i»r».^19.p. 33U 
(f) Ibid. c. ii. acc. 8. para* 8. p. 341. 

(rf) lldd. c. ii. sec. I. para. 8. p- d24. 

<e> IbiiL c. ii. sec. I. para. SO. p. dSS. . 

' • # 
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^8*9. 3\{oorutt, «nd Oom^ Koowur, or their then existing heirs; wad 
MuMtiia-? Jhey jointly claimed one share in right of their 

nftut Gnn >notker, 9eo ^Hfj^rutt ; and Dookhuni Singh a second share, 
Koowor the a^pted son rf Nunna Kuowur. Gyan Koowur, on the 
and Jays Other hand, denied that she bad ever executed such a deed, but cm 
Koew-ur, fc. contrary pleaded, that she hod previously, in October ISIS, 
fiSnch and the whole estate as a gift on Jayo Koowur, the widow of 

l)ebe« her de<*eaRed son. Tlie legality of this deed of gift was denied by 

Dott.‘ the defendants. The Judge of the Provincial Courf, Mr. J. B. 

Klliottj referred the ppint of law to the Pundits of the Provzodal 
and City Courts of Patna. They declared that Oyan Koowur was 
incompetent to alienate, by gift, the ancestrel property she held, 
wliilst there were heirs and doiniants to the estate living. Oft 
this opinion Mr. Elliott passtd a decree, setting aside the gift of 
Gyan Koowur to Jaya Koow'ur; but as he gave no credit to the 
deed of partition, on which the plaintiff's claim tvas founded, he 
a)^ dismissed their suit, leaving the estate in Gyan Koowur’s 
]K)sse8sion. Costs payable by the defendants. 

From this dtM'isioii Gyan Koowur kind Jaya Koowur preferred 
an apfN'a] to the Sudder Dewnnny AdawJiit. 'J’liey pleaded, as the 
grounds of their appeal, that it had been ruled in the very de. 
cree by which Gyan Koowur gaiiud possession of the estate; that 
the daughh^r’s son had no riglit of inlieritance, during the life 
of the dauglUer; that llu'refore OoukhI Koowur was her legal 
heir; and that, as her only heir made no objection to the gift, it 
was unjust to set aside that gift on the shewing of the respondents, 
wlio were not lieirs. On the IHh of April 18211, the ease came 
iH'fore the Third Judge (C. T. Scaly). He referred tlie proceedings 
to the Jlind(K) law ollj<‘ers of the Court, and called on them to 
declare, according .*o the Maii/a'/a and westetm si'hools of law, 
whether Gyan Koowur w'os <-<miptd<‘nt to liestow the estate in 
gift OR Jaya K<K)wur; and if not, who was entitled to the estate 
on her de(*ea8e. Their n'ply was to the following effect: M^lien a 
person dies, leaving no juale issue, the widow who succeeds to 
his latate has no right to alienate any part of it, except for religious 
purfKMcs; and therefore the daughter, whose rig-ii of inheritance 
is weaker, that is, who only sueet^eds on failim^'of the widow, a 
fortioriy can have no 6b?ch right. Now it appears, from the decree 
of the Sudder Dewanny Adawlut, dated (Ith of October 1814, 
that the pro])orty [\\ question is aim'strcl, and not Gvan Koowur's 
))eculiar proi)erty, {stridhvn,') and also it seems limm the deed 
of gift, that such gift was not made fiH* r<'4igiouB purposes. Ac¬ 
cording, tberefon*. to the law, as cum’iit lK>th in Mnifhila and the 
west, the di*<‘d is invalid; siicli bciTig the case, the property 
will go, after her death, to the nearest lieir of her father, Ktitur 
Singh, then livings Foi, as in the (‘aSe'of the widow, the property 
goes, on her dooci(P|^, not to her heir, nut to the nearest heir of 
her huslmnd, who may l>e then living; so the same rule is to 
be^baeryed a fortiori u regards the daughter. Now according to 
the Mo^iia scIukH, there is no descendant of Kehur Singh, 
w'hoeaninh(Tit in>m him, and therefore, on Gyan Koowur's dea^, 
the estate will go to the descendant of his fiither, or grand&ther, 
or other ancestor who maj^ be bis nearest wpinda, Aocording, 
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bowerer^ to the western school, Tootec Singfi, the sea«f Ke\mti 

Sink's dauj^ter, will succeed to the whole esUto oi]|||||[|jB death 

of Oyui Koowur, should bo survive her. Thlj^ilR>rtKe oHscs " 

from the western school considering the daughter's sun to be an 

heir, udm is not acknowledged as such in MaifMia. This xml J^x 

is agreeable to the Vivada Chiniamaniy Vivada 

and Vivada Clkutdra, and other authorities recognised in MaithUa, ^**®l*’**’^ 

and to the Miiactfuiray Viramitrodayay Vyavtihara Madhai^y DeLs*” 

f^aoo^ra Mayukh, and other authorities recognized in the west." iuti.' 

Mahabharak “For women, the heritage.of their husbands is 
pronounced applicable to use. Let not women on any account 
make waste of their husband's wealth." The Victula Chintamani 
explains “ ws8te"Ato mean gift or sale, bx. at pJeasurt;. Viramitro. 
daya* *“The power of a daughter over ance«trei projwrty is not 
such as that she.should alienate it at pleasure.” 

The text of Catyatfana, quoted in the Refnacgra, Virfitnilro^ 
daj/hy and other treatises. “ I^et Uie childless widow, preser\ing uia> 
sullied tlie bed of her lord, and abiding with her venerahl<!f]f>rotector, 
enjoy with moderation the pro|»erty until her death. After her, 
let the heirs take it." 

Vivada Chintamani. “ First his own son, then his son's son, then 
hiS son's grandson, then flis chaste wife, daughter, mother, fatlier, 
brother, brother's son, and nearest mpinda, each claimii the inherit- 
aoce on failure of tlie prec^'ding." 

MitacsfMra. “ On failure of the daughter, he^on claims a share.'* 
Viramitrodayd. “ On failure of the daughter, her son (inherits") 

It thus apearing that the gift of Gyan Koowur to Jaya Ikouwur 
was in^lid, Mr. Scaly, on the 5th of May lfi2K, allimnd the 
decree of the lower Court, as far as regarded the litigaK d pro- 
perty; but as lie made their own costs, in lK>th Courts, payable hy 
each party, the opinion of another Judge on (his point was ni.. 
cessary, and the case was a(*rordingly brought lieforc the Fifth 
Judge (II. H. Rattray), lu the meantime, Gyan*K(Mm'ur dh*d,‘ 
and on the 27th of May, proclamation ta‘ing made Tor her heirs, 
only her daughter, Onmed Koowur,appeared to claim the pn>perty. 

On the 3d of F^rusry 1329, the case came on finally lieforo 
Mr. Rattray. He^coincided in opinion with Mr. Sealy, and ar- 
oordingly mode their own costs, in both Courts, |)ayHble hy the 
parties respectively, Oomed Koowur to discharge tiie i^tsts due hy 
Gyan Koowur. Possession of the estate was ndl awarded to any 
one by the Court; but any person who (Considered he hod a title to 
it, was left at Kberty to prefer his claim in the Civil Court, 
according to Uie regulations. 


rvL. ir; 
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MIRZA BEEBBE, Appellant 

vertus -■ 

'mOLA BEBBEE, and, nn her deith^ MIBEA KUB^EE 
Feb. 6tb.* BUK8H in hii of/n behalf, and aa, Onardna of Mihb Aii, 
* a Minor, Respondent. 


€ 

A wo* 


THIS was a suit instituted in the Dacca Provincial Conrt 


roiiditiou 
tb)ic tbo. 

IniUT 
ebdiiiii 
not M ien- 
ate.ii. b<ii 
Heave II, 
on ber 
deatli, to 


rnnn.inex' 
vlianj^efor 

B eku^- by the apiwllant, on the ISth of September 1823, to recover 
hutee.oT -possession of an eight ana sltare in certain talooks, and other 
anre h K valued at 5,425 rupees, 2 aims, 3 guadas» 

of btt de|)ended on a document, purportiiu to Be a hiS^ 

pertytoBQ- bhlifutma^ or de^ of gift, the authenticity of which was admitted 
other per- by boti) partitas. By this deed, which was dated ^d of Bhadoon 
•on, on 1218 B, S. Hamidoonisa, in consideration of a chumpakuUee 
.neekUu'e winch she received from Salifaah Khanum, assigned 
and made over lo the latter an eight ana share of all her landed 
alid other, property, subject to the following conditions; viz. 
that she should manage and enjoy possession of the property 
during her life time, (but without the power to alienate it by 
sale or gift,) and should supphrt and edi^cate Mu^ Nubbt« 
Buksh and Shurufoonisa, the ohilJrer qf Imam *Buksh, be. 
twoin«»i»i- tween whom it was to be divided on her death. Imam Buksh, 
^eiinthe** adopted son of Hamidoonisa; Sslihah 

defid of (^n- Khaiium was his wife, but had no issue; and Nubbee Buksh 
▼oyaacfi. &itd Shurufooiiisa %ere his children by a concubine, the defen. 
’llold.tbiu dant, Tmda Beeb(^e. Salibah Khanum died in 1^3 B. S. wd 
the tnuii- ^be plaintiff her sisb^r now claimed the property as her heir. 
beWa contended, that the deed executed by Hamidoonisa was 

gift for a valid, so far as it regarded the transfer of her property, which 
consiaera- accordingly became the property of Salihah Khanum, on whose 
tioQ, wa«. death it would descend to her heirs; but that, as the transac. 

* hibbehMUcituz, or gift for a consideration, which 
su(^«n ?aw ^ conditions of the deed were not binding, 

ia reality a This, however, did not affect the validity of the sate. 

Bale; On the other hand it was maintained, that the gift of the 

that the . property was in reality intended for Nubbee ‘‘Buksh and Shu. 
of ihfi dfie*d *^*ft> 0 !n 8 a; but that, ^as they were minors, the name of Salihah 
wore sot Klianum uits introduced info the deed, and alie was appointed 
bisding; to manage the p^perty on their behalf that Salihah Klianum 
audt|iat, having consented to the terms of the gift, -it was the intention, 
dcaih^of donor and the donee, that the properly should descend 

the vendee, ■N'^bbee Buksh and Shurufoonisa, who were accordingly 
tbfi pni{>or- entitled to it, under the conditions of the deed, on the death of 
ty would Salihah Khanum. 

dowfind to involv^ a pwnt of h&hommedan law, the Fourth 

to^b^ex- Provincial (^urt ((\ W. Steer) referred the case 

ciuiiioa of for the /iffn>a (#%is law olB^, who declared, that the kibbeh^ 
^btip«T- nnrna, or deed of conveyance by which Hamidocmiaa assigned 
aona io property ^0 Salihah lAahttm, was valid and bdd good, 

“ fai^ M it regarded the transfer 6f the preperty; but that, aa 
condiu’ont * or gift ^ a eoDsid^tlon, amounted in law 

vetamsde. to a sale, the coQsUtio^ the IMehnatm were soil and 



CASES IN THE SUDDER DElTANNY ApATOITT. . 39B 

* ' • • *K . ■ ■ 

void, afld^e p^<^erty coBveyed by it woidd, on tMe di^tbof <«». 
Salibah Knui^, descend to her beirs, to tbe ontird^exclusioa 
ofNabbeeBultsh ftnd ShiAnfooidm. ^ 

Mr. 8t«er omruied this fuiwa j and, ^sidcring that Nub-'i^in 
bee Buksh and .Shuruibonua were entitled, on the d^atfa of i-*' 
Sa l ihafa Khanum, to the property in disputis under the o»is! 
ditkms of the d^ executedr by Hamidoonisa, wliich barred 
tbe plaintUTs claim aa heir, dtsmis^ the suit with costs. 

Mina B4ebee appealed to the Sndder Dewaiiny Adawlut. 

Toola Beebee demised, and Nubbee Bohsh succeeded *ber as 
respondent, on his own behalf, and as guardian of Mthr Alt, 
minor son of tiie Igte Shurufoonisa. • 

The xase was* heard before the Third Judge, (C. T. Sealy.) 
on the 25tfa and 26th of November 1828, wliuni it was roferri*d 
to the Mahommedan law officers of the Court, for their /uitra, 
and they were called upon to state, , • 

Ist. Whether the deed executed by Hamidconlsa, in favour 
of Salibah Khanum, was in law a hifibehnawa^ «>r dccKl^f gift? 

2d. If the transaction was considered not a gift, but a sale 
of the property, to Saliliah Khanum, in eoiiRequcnce of Uain'td. 
oqnisa having received t||e t^iumpaku^ce as a (Kmsidt ratifwi, wins, 
thcr the deed was nufl and void, inasmuch as a gift was evidently 
intended by Hamidoonisa; and, in such a case, whether the chunu 
p€dfitUee would be restored to the heirs of .Saliliah Khanum, and 
the Tw^rty returned and ladong to the heirs of Hamidoonisa. 

3a. If it was considered a sale, whether the purt'haser, Salihah 
Khanum, who hod assented to the terms of the transfer, was or 
was not bound to fulfil the mnditions of the deed ; or whether the 
conditions were tliemselves null uud void, but witliout afi'ectinglhe 
validity of the sale. * 

4th. If it was a sale, to whom the property would d«*8cend on 
tbe death of Salihah Khanum. , * 

Answer 1st. It appears that HamidiKUiUa ni^c a gift of half 
her property to Salihah Khanum, in consideration of a enum. 
pakuUee: in the eye of the law the gift of one thing in exehange 
for another is a Jale; and accordingly the above transaction was 
in reality a sale, and is valid, provided the chumpakuUee w’as 
produced and delivered at the time of the tnffisactloii. 

2d. The sale tieing valid, the chumpakuUi'e will not be n?stor4Hl 
V) the heirs of 'SBlihaU Khanum, nor will the property 8i>ecified 
in the deed revert U^tbe beirs of Hamidoonisa. 

3d. The oonditionis introduced into tlie hiUieknama, decla. . 
raU^ of the int<mtipn of the parties, are null and void, but do 
nut vitiate the sale. « . 

4th. If the sale be valid, the property will descend, on her death, 
to the of Salihah KhanhfB. * . .* 

It wras deemed necessary to put a further questimii to tlie law 
officers of the Court; and they-were accordingly calhd uiwn to 
state, vrttether the mention in •the k&bchnam^, of llamidoMiiia 
having made a or gift of the property tterein 

specified, to ^haimm, in ransidcration of a ckumpaknUety 

was suffidoit proof of the delivery of^the oa who- 

it was necessary to establi^ 4ut ^ evidence. 
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tM9'. Jn Kplyi the laV offioei* dedwed, that the mentis oi tht 
— drcuQUto^ in the hibdeX^ma vap ody i^ciedt to prove 
Bwirtc. V. Haoddooiiisa'g share in transactioB; to. that she gave her 
Tools ^e- property for the eAt«9ipAbdfee> bat did not prove tise receipt or 
^■nd ddvi ^7 of the chumpakuUee, wluch mnit be estabfiehed by 

* The appellant, filed a petition, stating that tiie deliveiy tha 

ehumpaJMlee wu dearly proved by the evidence adda^ in a 
^crimi^ case, committed fW trial to the Dacca Court of Gireuit» 
*and roferred by them to the Nizamut Adawlut, by abom it 
was decided. 

oThe record of the above trial having been filed and read, Mr. 
Sealy recorded his opinion to tiie followidig dfect, on the 27th 
of January 1829. 

After a due consideration of all the papers and dreumstances 
of tbis^cafle, but particularly with rcfi^rence to the evidence 
a^dbeed before the Court of Circuit for the division of Dacca, in 
a criminal .trial held at the first sessions of 1811,1 am of opinion, 
tiiat the receipt of a chvmpakullee, from Salibah Kbanum, 
by Hamidoonisa, in consideration of which the latter gave her the 
property specified in the hibteknama, is clearly proved. The 
/utwa declares, that as Hamidoonisa *re<>?ived a chumpakuSee 
in exchange for her property, the transaction was in reality a 
sale to Salihah Khanum, on whose death the property will go to her 
hdrs, viz. the appellant, to the entire exclusion of Nubbee Buksh 
andvShurufoonisa. I am therefore opinion, that the judgment of 
the Provintnal Court should be reversed, and the claim decreed. 

The case was ne/l brought before Mr. Turnbull, who pronounced 
judgment on the 5th of February 1829. After recapitulating the 
circumstances of ^he transaction, in which the present suit origi¬ 
nated, he blwerved, that by section 15, regulation 4, 1793, the 
Court was dlrroted in suits involving points of law, in which the 
parties were Mdhoiumedans, to call on their Mahommedan law of- 
ficoft for an exiKwition of the law, and regulate their decision ac¬ 
cordingly. The /utfta ddlvered in the present case declared, that 
the gin, by Hamidoonisa, of the pn^rty in du^>ute to 
Khanum, in consideratioo of si chutnpakuUee» ainoimted to a sale; 
that such sale was good and valid, and could not be vitiated by 
tlie conditions specified in th^ deed of conveyance. Und^ these 
circumstances hr concurred with M;. Seijy in upboldiag the 
appellant’s claim, as heir at law to her sister, Salfihidi Khanum. 

A decree was ac<‘urdingly passed, reversihg the judgment of the 
Provincial Court, and making all costs payable by the respondent. 
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'tfusacMMA^ jdirilfcakEE vxsia und ram- 

BHUDBE CmriCURBOTTY. AppelUwtt^ ^ 

PAKESR CHUKDUR CHUKURBETTY, ResprajtcM. * 

THIS tuit WM Inititated bj the respoodent in the Codk f%. ^ 
of the Suburht of Gnlcutta, to eetabIMi hie right officwtUig> tii«r»nd 
for four di^ and a half in each Jnonthi in the temple of Pundianun wM»w o(m 
TbakiDiR’at Kiddezpore, in porgoniia Moghoorah^ la 3 riQg. hit * 

at 450 rupees, the price of the temple, and 300 rupees^ 4 tB pre6ts 
frmn Poos 1334 to Aghtin 1325, in all 700 rapees. thea^lc 

The {daint Mt fortii tiie blowing 'orcumstances: Bam Lo^ ptopeny, 
chim Chukurbdtty died seised of niiw biswas of detcuitv^ land, a contiuui^ 
hous^ share in a tank, ri^t of officiating for nine days aiid a 
half in Uie month, in the temple of Punehanun Tiiakoor, and 
one ont of two bUwas of land, on which thtf said trinirfe was 
erected; and loft a widow, Mussummaut Koonlee. and a Ion, ui*te-%pi«, 
Ooor Huiree. Gour Hurree died childless, shortly after inherit- 
ing die property, and his mother, and widow, Mossum- 
maut Joymimnee. A quarrel arose between the two, respect- 
ing the right tO the p^pA'ty, which Was at length s^led, on her owa * 
the ^ of Piiagoon 13^ B. S. by a compromise in the form of 
a fa^kkhtUtee, or deed of release; by which the property was 
divided equally between the mother and widow, each reserving 
power to alienate her share, by gift or sale. Under tins tHtlc-ninJof* 
ment, Komitee mortgaged her property to Bam JVlohiin Pal, for l»w, ia 
401 rupees, and afterwards, on the 5tii of Asam 1234, soldit^^^”^- 
to the plaintiff for 626 rupees, redeeming the mortgage by re- 
payment of the Imui with interest, and expending the remainder of 

in religious offices. She died in Poos of An* same year, and 
the defendants then ousted the plaintiff of his right in the |emple, nod astic. 
though he had held possession of it in the interval lailween the j’»««**** 
Kje iid death of the vender. . I’^c; 

The defendants in mply denied all knowledge of the com-strength of 
promise, or sulMequent mortgage or sale. Joyniunnee pleaded, it, 
that she Imd inherited the property o» hri* husliaiid'K heir; that 
Koontee had no claim on it, except tfaa^ of maintenance; and 
that, even if she herself had execute tliealleged rompromise, it 
would bh invalid, as riie had no powdr of fdienation, iiir less of 
empowering others to aliwiate. » - . 

The ZUl^ Jiid^ considered the Jar^AMuUeCj, mortgage 
^ 1 *^ sale, to be sathActorily proved tm the part of the pl^^itiff, and 
that these perfeetiy estabusbed his right; and tber^ore passed a 
decree in his favour. ' i ^ * 

The defendanto appealed to the .Ca^putta^frovinrial Court; 
and, on Uie lOth of Mara 18SS, the case* came on Jtefore tlic 
Judge (R. Walprie). He rade a r^rence to the Fupdit, 
as to the validity of the^^tf^t|>lhiri< ■, the sale clfoeCed 
bn the strength of it ThePnndit nipped,idmihe/gr^kkkuOee 
was void, because JoyrnhAsee IhkI, <mly a life^inlerest ^ Jand*. 
inherited from her husband, and beeauee land was 

sot a fit subsea for iple> Theraiji^eSdcsti^ Os the Slst of May 1823, 
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filed a igymvutt^, ^ch had hi|L given in the Sadder De. 
,^r^,wanny Xmwtat on the Slst January 1817, In a a&dtaneoni 
aMtJoT- on the petition of Annnd* Mohna Ooraln agalM 

moaBCf iH* Anond ehnndur Gonin, from whkh it appeared, that a i^t 
bift lad to officiate ft>r a certain number of dayi in a t^ple ii salMle. 

Walpole decreed, that the objection itated by the Provincial 
Q^uy ». Pundit to the validuy of the fa^hJ^ufte^ reeled on 

fakfer* * grounds, which might be of Jtvail the suit of any other heirs 
Chundtfr of Got^ Hurree, but that tte agreement voluntarUy made by 
pnkur- Joymuimee. must be held good hgamsthenelf*; ud Uiat it appeared, 
from the Sudder oyuvuetha, that the' litigated property waa 
saleable. He therefore affirmed the decree of the lower Court, 
making a special reservation in favour of any bfflrs of Gour Ifurree, 
who mij^t subsequently wfibi to assert their clidma 

The appellants, dissatisfied with this decision, preferred a spe. 
cial wp^l to thp fludder Dewanny Adawlut, which was ad. 
minted, on the ground of suspicion ettadiing to the documents 
produ<^ bf ihe appellants, and oA the apparent discrepancy 
between the oywcufttka of the Pundit, and deefee of the Provin¬ 
cial Court. 

On the S.'ith of September 1818j Mr. W. l^eycester propositi 
three questions to the Pudfiits of tlie Couru 

Question V A seised of dftvutlur land and a 

certain right of officiating in the worship of an idol, and left a 
wife, son, and son's wife; the son afterwards dira childless, 
leaving his mother and 'vHdow. Which of these is aititlcd to 
his property > 

Answer.* The widow solely is entitled to it; because, on the 
death of tlie lather, the propei^ v(*8ted in the son, and, on Ins 
death, goes to his n^an^st har, who, in the case proposed, is hU 
widow. 

Question 3. If the mother and widow, in (‘ompositiou of their 
real or supposed'claims, agreed to divide the property, with a 
stipulation that eaep should be competent to alienate her own 
share, is such agreement valid, as regards the land and temple? 

Answer. The agreement caonot be held vnlid ,in law, as 
regards the dantffur land and temple, because, as liefbre stoted. 
the property belongs y> tSia widow> but without any power on 
her jiart to uiienatg it;,and besides, mme but the ic'bta has 
any right {n dotntttur Ign^ 

Authorities. > * 

Menu, **Any cviUiearted wietcb, who, through covetousness, 
shall seise i property of, the gods or the biahmins, sliall feed, 
in another world, uq the orts vultures.” (a) 

CuUwa 'BhaUe^ Cbmment on this text ** Wealth given for 
the saba of thd is called tbeir jo^rty.” 

The teitt of Co^qyana.' Rioted bi ttie Bhaga. ** Let 

the ehildlcsB widow, piei»mii| td»|B}Ued the lied of her lord, 
wad abiding with her mieaM pndeSsor, enjoy with moderation 
the pmpartgr until imatotiS AAer h^i let &e hdts tdee it”(d) 

(•) 7i4s lf«iia,^sL te* 

(S) Vide <lelsk«ek«*s ttwijiuion of tbt Pogs BMjpi, Iff* 
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2 **i Jwipe mpedUve iliw«i^\aiid m^Ur. .»,„^ 

Aori^ tte witow** iJfeiiwR |*r £ii^v «tto to ^ dffnimwt-VwTw?’ 
^ w*^ wShre, ,<j to c^rg. hS^ 

inv^ m in the tnnrer 

5iieiti^„l. ^ hw ^ ia&ii in the ptope^T of^Aer-o^hi *1 
CMi lhe denve frm ^^reaneni with the widow, i-'akMc' 
as stM in Mm ahiwer to questhm " y " ChMadw 

Ca^yati^ qnoted'^h' the Vivnda Bhwfi^HwwiCi Cbykur- 
"Let t&e Judge declare wHd a salq without*ownership, and •‘gilt <» 
plete unauthorj^ By the owner" (c) 

JnMtt. "A sift (H* sale, made by auy'other than the true owner,. 
must, hy a ■ettled nde# ^ oonsider^jl^m judicial proceeding, as 
not made;" (<fj 

On reoE^ptof this tynmisMa, Mr. Leycester declar^ his opinion, 
that the farigMc^uttee couTd not .be u|dield,,as*it was dot wiMim 
competency of Joymunnee to execute such a deed,«and beca^ 
itp ezeeixtim was founded on the assumption of a rigiit in her, 
uiiich' was not really existent; that, as tlie Jkri^MuUee was 
null fnd void, Mie ^e which ww effected on the strength <rf it 
must be set aside;.^gm^ tbht therefore^e decrees of the hmrer 
Courts should^ be r^ersed, and the appelWts left in posMSiian of 
the whole li^t of officiating in the tqmple. ^ 

Mr. M. H. Tdmbull concurred in this view .of the^ease^and 
on theae grounds, as well as in oonsequenoc of 80to$ doubts he enters 
tained regarding ^e autfaenti^ty of the documents filed by tho 
plaintiffs, agreed in’’reversing the decree Of the lower Court, and 
made the coets, in nil tbree*^ pnyftble by tb<r respondent. 


KALLUPNATH SINGH, Appellaht , , 3 ,,. 

* * umrtsr 

KUMLAPUT JAir and othcii,«Ilespondents. May fstb. 

THIS was a suit instituted in the Pumeah 2iIlatrCourt, on (he . 

Slst of January 1620, by the tmpellant, Ugainst Kuralaput Jah, 
the surety, and Mossumnutut Gosain Owjain,' the mo^er mid minor caa> 
guardian of the late DiHhtra Jeh, to 1,559 nipees; prindpal nut exe. 

and interest of balance ^ rent for talooks Gunduralfaitd Kynsoop- . 
d«fortheyeml223Afeo»ec.' ^ ***“*/^ 

The plaint set forth, BbU^ged Jdh tooff four mqims^ vis. ^ 
Outtdurah, Nynsoonder, C9towii4ee,'>i^. Qovtodpoor, on a tease of ettg4«' 
five yean, ftom 1380 to ineliftiue/in the name ot mtnt: end 

his mi,']^man Jah,' a mriiof, for whom hg bmmito surety," foscUjm 
1223 MooSBes, Bhoi^ee having died, Dornu^ Jih 

(0 Vide Coletosoks’s Digest ofHlada Xaar> vehf.p»tg;v* 

(d) ilM., fitU99. 
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reti^, fiMi.ibniM mnhM; «xtd the leuie, m it 

teguiei th^ v» dmBrme^M teamiVf aif Kamfavat ML. 
iwt fbr 1223 3fM^!ib0r,ii(it 


_ ha^ &^hamd, the ptaas. ^ 
tiff's .&ther lmd-.origin<.Uy a Iliias»iy tw ■gaimt Bo. 

moh^M and his surety^ but imtt Aozan^ted, on the ground tint 
B^ttn Jah wgi a minor; au^he thotefttfe broi^t-htt peKnt ac. 
Uou igiiPat hli ehrety^ and who was ms mother 

it was ]dead^, ihel^l^omyi Jah was A minor,-of 
plaintiff wiaw^hupi aid'^art^^W mother'aicx^^ 
apdadtS^% never ha^ang been obt^ed,"any ei^agements entered 
ii^ by "him were null and void. WiUi iregara to the tmnsas.- 
tloif out of wliich the p^m aoticm er^lt ' waa etate^ 
BInmged Jah took the l&«#mouaat ah| 0 ^ not»^ 
lease, ]22(>%.4224'dfo92^>.^^^ the UameofD^tm* 

'Jail,-out;^t)iat ICumIkput waa iJte seoirify ; that all fimr mouaas 
we^mclodcd in ^hsi the rent bid been regularW paid 

by Bhungee Jah till his d«atl 4 .in KaUuk lff^ ; and that the ha. 
lance fur that year had also been realised by pbin^s fiither. 
In 1223, he had granted anew lease(tfChownm'aadOovind. 
poor> which were productiye and profitahle mousas, to a persmi of 
the bame of Peyanut Obtali^Jiiving tbi ^thnr two moUEas, which 
were ArSpurce it great loss and expence, on ^e hands of Boniun 
Jah ; that, mbreo^r, lie had unjust^ smd jNtft of the female 
defimdint'i prbi:^rty,iii satisfoctimi of the arrears of'1223. ‘ 

, In replication the'plaintiff admitted that the rent for 1222 Moot- 
of an four moura8,’lHid been duly disc^ged by Kumlaput, 
aft^Bhungee Jab’s death, and stated that Domun Jah had insisted 
on giving up biouzas Ooviadpoor and Cliowndee, and had exc. 
cut^ a oazndimt pr deed ij reil!n 9 uyinu^t,'to that effect; that 
the lease of ihA olher two mouzas Was aeoordinglydfeifirmed, Kum. 
lapni becoming purity; that the proceeds m t)ie sale alleged by 
Mussmiflhaut Gusain Owjain had been justly and equitably dc. 
ducted; that the former . suit was dismissed on the sole ground of 
Domun Jah l)eing a^mibor; and that the plaintiff's faUior had, on 
that ocicasion, been referred to a regular suit, as eotdd be proved by 
the reoord ofthe case. ‘ / t.-' 

in r^oinder. the ds^dants f|}tdgPlher druied the relinquislu 
meat of Chowndee G^viudpbur. ■ 

The > officiating Ju^ ot^eiwedf that the pbuntiff had 

admitted tbai B^tm Jab WAS a ibiudr, and hk mother and guar, 
dian, tlie d^wdaBt GosainiOwjain, had distinctly denied that her ■ 
coasofit oK<4^^rity bad been, obtained in the transaction, whidi. 
ferzbed the 8ul:^t of the pr^tdif actiim. Such being the case, the 
Court couffi not-mcognise tbo act ^ a miiibr. Independent of- 
thii^ def^ahts bad atatpd, plaintiff's Mker had 

formed a new engageipimtrdv'two o^ villages, whkh were a 
soiiree of-profit, were attended with loss 

and ex]^ce; J^. . In uwwer to Ibia the 

plaintiff had pleadkff'U de|d bi^ jesupfiation on tiie partsof Itha. 
leskve, but had not *beeiir^|4a to piMace the doeumoit. Tbe 
peitaA .produced by the Isii^edeiiendant contained no distinct and 
separata ipedficatkft of eachtmouam and 
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tbM ebcuoMittim 0$ to i<w* 

dhjm \wm, ftad fwrttt-ji IMk iettlemeDt fb^ two Inly oat of .r""’ "“K, 
th« feor. He thecefore i toiAwid the luit with eocti. ^ 

Tide Jnd^aeitt wm oMtftfouMi on an to the MdOHliedi. Kumi«{>uc 

bid PrOnndalCoart. ^ , .Jibwil 

A pethioir fijr i apeo^ 4 ^>pflili^^ tabmUted *to tte Sodder 
Dewinny Adiodiit. fret«the lease being admitted, ind there 
being no grounds Ibr sappae!^ that Kumhfcput, the acknowledged 
surety, was al80> minor ^it'uie time of ^e transactimi^.md ob> 
reason havli^: hoOB^^I^ in ^e decr^ of the lew^ Courts, 
why be shouM be ^emptOd from Hability to the c&ii^, Alessrs. 

Smith md 8hake8|i^ coo^dered a farther investigation dedn- 
ble, and ctmeiirred ih the propriety of a^lowiug a speciat appeal 
On the death of Pcmiuii Jah, his mother, Gu^in Owjain, and 
widow, Bburoma Owjain, beea^'his representatives in the suin 
The case was heara before Mr. 8eaiy, on the lUh^nd 12th 
of May 182d, when the i^^peliant's raked reipics^ that ^he 
Hindoo law officer might be called on to state, whether the 
lease entered into by Domun Jah, on the security of Kumlaput, 
was valid or not, aceenrding to the aheuttert. 

The question was aqpordingly propounded to Byjnath Misr, 
the Pundit of the Court, who s{at<Ml in reply, that, according 
to the shaslerg, a minor had no pow'er to eontmet for i lease, 
nor was uiy deed executed by him valid. 

As it appeared that the lease entered into by Domun Jah, 
while under age, was, atrrording to the Hindoo law, void, qd 
inifiOy Mr. Sealy recorded his opinion, that the present claim 
would not lie either against him or his surety. The judgment 
of the two lower Courts was accordingly confirmed, and the 
appeal dismissed \nth costs. * • 


BIRJ MOHUn'sEIN and RAJ KISHQRE SEIN, AppellanU ist 9 . 

' Venus ♦ --- 

RAM NUR8INGH RAI, Guardian of I^shbn Koomab May 
CnowDnRBB, Minor, Son of Raj Cmundub Chowdhrbb, , 
deceased, and Bbjbba CHOwnnRAid^ and others. Respondents. * 


THIS suit was brought by tlie appellants, Ibrtnisrly plain, 
tift in the Dacca Provincial Court, for the possession of Hath 
Kadir Gunge, called also to* Gunge, moipt JEtogber, and other 
mousas and kismuts, in«all twenty-seyen,* forming a Ulook 
situate in pnrguima Sheipeor, and originally .the zuinccndira 
of Raj Chondur ChowcBt^ Tho nut ^ nbea 

r upwB , the awusJ rent ^ the ttdook. Twy tbmr 

UB «'* deed of sale, •mid to teve been euerated Ify Raj 
Chu&dttr ^lowdhree, in fcvour of Sree Munt Bai, their pater, 
nil nnda's son, on the 19th of J^.1208 B. a oorrespduding 
yi¥ik tha doth of May 1796.# The original puidhaser, they 
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had obtained immediate possession; had kept it ondis* 
iturbed tilt 1318 B. S. when he died» and -the talom devolved 
tm hi? mother, Taramunsee; that sbe^'gave it to Sheeb Chnn* 
dor pas^ he^ sister’s ^n, who reinained in possession till his 
death^'^wid was sua'eeded by his &tber, Juddo^Nundun. Das, 
by whom, in 1233, all claim to the estate was relinquished; 
and that it then was rc-incorporated into the estate, and divided 
amongst the defcmlants, on the general (Mtrtition of the 2 ume<:n. 
daree. . The alienation of the talook, by Taramunnee;, to Sheeb 
Chundilr Das, they t^gued, was totally illegal, as they them¬ 
selves w%re then alive, and the righthil claimants of the estate; 
and that therefore the acts of the donee, or his heirs, could not 
be held to bar their owp right to the property.; that, ip fine, 
they now sued as heirs of Srect Munt Rai, for the ‘talook 
whieh he had purchased, and of which they had been deprived 
by the acts of incompetent persons. 

On a full investigation of the case, it appeared,' that it arose 
out of the 'proceedings, in cxmituni of a decree passed by the 
Sudder Dewanny Adawlut, on the 15th of January 1808, in 
the case of Purtabnarain and llaj Chundur, appellants, versuj 
Opindurnarain and Mussuiiunaut lit;iuwani Dasea. (a) In that 
case, the Court had decreed a division of iiie *111110 ana share of the 
Sherpoor zumeendareo, formerly in possession of the appellants, 
in the proportions of five anas and a half to them, and three and a 
half to the rt^spondcuts; such division to be carried into effect by 
<^6 Collector of the district in (lie usual manner. As consi¬ 
derable difficulty V'as experienced in (tarrying this partition 
Into effect, Mr. K. Maxwell, then Assistant to the Collector of 
Mymuiisingh, was deputed to make the arrangement. The 
result of Ids inquiry, made on the spot, and with every pos. 
sible care, estoblislied the fact that Raj Chundur Chowdhree, 
in ord^ to evade compliance the d^creq, which had been 
pass^ against him, created, subse(|uently to the date of the 
d<K*r^, three fictitious talooks, which he asserted had l>ecn se. 
parated in perpetuity from tlie estate several years previous, 
and Whicii reduced the remainder to a mere ^hi^ow, scarcely 
worth the expenco of litigation. The talook vvhieh ibrmed the. 
BubjfM't of the present suit was one of these three, and then in 
possession of Sheeb Cliundur Dus ; and it is remarkable, that 
in Mr. Maxwell’! n'porl to the Collector, he mentions the iket 
of the illegal but then uncontested donation of Taramonnec, 
as a preauuiptiou against the n^al existence of the talook. Mr. 
Maxwoirs investigation so fully established the vdllany of Raj 
Chundur,, in having separated the talooks from the estate aubae- 
qucnlly to the date of the against him in the Sadder 

Dewanny Adawhpt, ntid anh^ated- the deeds which caused 
the dismemberment, that he a'as glofd to be allowed to compro¬ 
mise the afiair by a privates adjustment with the oppoaite 
party.« In a n^anamat executed on the 5th of Sawon 1223, 
corresponding wtu the of J\\|y 1816, he tacitly admitted 
fictitious nature of thk talooks, by agreeing to a divinon of the 


fa) Vide priated B^rts, toI. i. pj ttS* 
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who^ nine ana share of the zumeeodaree, on the*basis oC the 
award of the Sudder HewannjNs In order to assert •their *owi^ H>iM 
right, the respondents W'ere forced to p1c«d the foregoing cir- 
eiunstances; and thus, by the admission a>f their villany on tht'sod lUj 
former occasion, avert its effects in the prt^sent. I’he iffastf of cvi- KUbow 
donee collect^ by Mr. Maxwell during his investigation, fn|1y*Jf*”' 
bore out their statement ; and on tln^se grounds the suit wm 
dismissed in the Dacca Provincial Coxirt. On uppc*al to the and others. 
8udder Dfewanny, Mr. R. II. Rattray, taking llie sanie view • 
of the case, the facts of which were not invalidated by any thing 
advanced in apj^eal, affirmed the decision of the lower Court, 
with costs to the apiiellants. « 


BHOWANEE PURSIIAD CHOWDREE and BISHO- - ^ ^ 
NATH CHUNKDAH, Guardians of K(n>nux'r Anunu Not. istb. 

,R<>i, Minor. Ap)>t'llants 
rer-Kuti 

RANEE JUGUDl'MBIIA, Respondent. 

THIS suit was originally instituted in the Mf^rsliedabad Pro- 
vincial Court, by Ranee phiikna, on account of her adopted 
Anund Rai, a minor, for entry of his name ft/frrof/ of mehal loJp”rMv 
Boodhee and four other ineiials, the yearly revenue tissesst'd on the ,.x|)en* 
which was 0,241 8ie<*a riiiiees. * ^ 

It appeared, that during the life time of Rajah Ram Kishen «*'«bipof 
Rai, the father of Rajah Sht^nath Hal, Ranee llhukim’s fUM*eJts<‘d 
husband, certain lands ])aying revenue were a|>(>ropr»aldd to tliCnaicdhy 
service of some Hindoo idols. I'liem' lands, on the lllh f»f Aglmn tlei ♦A.ruie 
1199, were conveyed to .Shebnalb Rui by his father, in a d»*ed 
to the followina effei’t: “The worship of Snr Eshur 1'halmo-[j * 
ranee has beeir established by me in Nattore, as was also the orth«< idoit 
worship of Sree Kshur Thakw)r, by %iy gramlmother, m tlie nvi 

who made over the endowment to me. These* two plaeifs ofjtncnur. ^ 
worship, and the land attwhed to them, as 

talookas, tjaras, and aasignmenls in cash on Chuklaii Ritoreab 
and others, all these, of my fnv will, 1 make over to you; you t»ntwith 
must take possession ofthe defcuffur land, and of the tahHtkoH and jijc liindoo 
ijarasi and yourself, and children after you, from the P»'»K*eed» 
of land and the assignment in money, must jHTfofni the wor- 
•hip of the idols.” In aortydanee with tliis dj?ed, 8helmath Rai 
took possession of mehak ^Kidhee and otlft^rs, amt four other 
mehals. These were registered in the CoUector’s offiw as the 
pn^rty of Bindrabund Chyndur Thakoor, and othcr^ Hindoo 
Klola, the name of Shebnath Rai being entbred as shifoH, or ^ 
auperiatendent of the end^ment. For many .mrs he <H»n«g€d *. 
the revenue on the mehals in question, paid in to Government 
the sum at which ^ey were assessed,* aud avowedly expended the 
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iMl^nce on .the worship of the idol. In 1218 B. 8. Rajah Shehy 
^lath Rai rcxecuted five deeda m the names of the idols, who 
were ivgistered in the Colleetor’s oooks as proprietors of the several 
. mehals, together with Jiis own name as shevait, whereby he con¬ 
veyed the#DiehalB in full proprietary right to one of his wives, 
'I^nee Jugadumbha, and her heirs after her, for the sum of 9,80.5 
si(;ca rupees. The corresponding transfers were made in the Col. 
lector’s n^iaters. In 1234 the rajah went to a place called 
Bamnagur, near the river Ganges, and there died. He left nine 
wives, of whom Ranee Bhukna, the plaintiff, was one. 

The plaint set forth that the sale, on the 11th of Assun 1218 
B. .E. by Rajah Shebnath Rai, of the five mehals to Ranee 
Jugudumbha, was entirely fictitious; that in evidence thereof, the 
Rajah had, on the same date, taken from her an ikramcCma to 
himself, under his other name of Kasbeenath Hai, (a) by which 
the renounced all right, under the deeds dt sale; and this 
ikramavM was p^o^c^ on the trial; tliat in fact Rajah Sbeb- 
natu Rpil never did relinquish his possession of the pro{)erly, but 
continue, up to the day of his death, to collect the revenues of 
the said mehals, of which he paid to Government the assessment on 
them, and expended the rest in the service of the idol. The plaintiff 
furtlier asserted, that before her husband went to Baranogur he 
gave her written authority to adopt a son; in conformity with 
which she had adopted Koonwur Anund Hai, and that she now 
sued on his behalf for possession of the five mehals, which Kanee 
Jugudumbha ostensibly held under the deeda of sale, and in the 
Gullector’s registers. Exct'ption was also taken against the rajah's 
competency thus to alienate endowed property, of which he was 
only the 

The defendant replied, that the sale was bond fide, and not 
fictitious, aifd that the ikramama produced by the plaintiff was 
a fbrgej^y, and had never been cxecuh^ by her; that kharij^hakil, 
or a suntitutiun ,uf names in the record, had been granted by tbe 
Collector, and that her possession had been as complete as was com. 
patible with her situation as a purdah nvsheen ; that her husband 
bad necessarily conduett'd for her all the usual, business of the 
estate, but tliat he had always faithfully accountl^ to her for the 
proceeds, and had required her signature to all important documents. 
81ie also declared, that under special power, granted her by 
her deceased husband, she had adopted a son, who was tbe rightful 
heir to the whole estate. 

Ranee Ilurree Pereea, another of Shebnath Rat's wives, ad. 
duoed a similar claim for a peraon, whom she asserted that she 
had .adopted under a legal anoamviett putnr, granted her by 
her hoslWd. At this stage of the proceedings Ranee Dhukna 

« • 4 ^ 

(a) His Tam or utrolegkal name. Boaides %he asme, by which Hiodoos sre 
couunoniy knowu, ud which ia at ths optioo of their parents, they have another 
oame, the iuidaU which de)>end tm thk lunar asteiiom under which they have 
been boru. 'Mtus Kacheenatb Rai must Bare been born wben the uooa wa#.ia 
Che third ekunwi, orquarterofthe mantiou ci^Ird mri^ or deer's head, as 
A«%u8t be the initial letters of the name of all persons born under such an as> 
pact. Tbe latter name, however, is only used in astrological t-alculaCiODB, ex ia 
eeruia ieligivus csiemo&iea, lud aot ia the comnum tssasactious of life. 



CASES m THE SUDDER DE^^ANNY ADAWXUT., ^45 

4 

demis^, and the suit was conducted bjf Bbowai^^ Pui^ad >6^9* 
Chowdi^ and Bishonath Chunkdar, as guardiaiut .of Anund ~*rr 
Rai, her alleged adopted wn. • 

On tlie 16th of July 1623, the case came before W. T. Smith, 

First Judge of the Provincial Court, woo decided thab it wasi^roeuid 
necessary for the plaintiffs first to establish the right of 
minor to succeed to the estate; and therefore non.suiU'd tliem. * « U*bm * 

On appeal to the Sudder Oewauny Adawlut, this order /ucdum* 
was set aside by Messrs. C. Smith and W. B. Martin, who hLi& 
directed the case to be again brought on the file, and thed on 
its merits; and, in event of the suit being well founded, judg« 
ment to be given in favour of the heirs of Rajah Sbeb^th 
Bai generally, and not the plaintiffs particularly. 

Accordingly, * on the 2d of May 1826, the case again came 
before Mr. £. Maxwell, Third Judge of the Moorshedabad 
Provincial Court, who considered the proof, adduced by the 
defendants to support the dona fide nature^of the sal^, as 
elusive; and accordingly dismissed the suit, with acosts to the 
plaintiffs. * 

The case was brought on appeal into .the Court of Sudder 
Dewanny Adawlut, on the loth of Augu.st 1626 Iwforc Mr. 

M. H. Turnbull, who gave judgment as folIowR ; The appel. 
lants assert, that the late Rajah Shebnath Rai, on the I6tb 
of Assur 1218 B. 8. made a fictitious transfer of the five 
disputed mehals to the respondent without consideration, that 
he executed deeds effet^ting this fictitious transfer, and had 
the corresponding alterations made in the Collector’s registers. 

He died on the 24th of Magh 1224 ; and should the iransai-tiun 
appear to have been a mere fiction, the mehals would consti¬ 
tute part of the estate of the dKvased, and devolve, with the 
rest of the property, on his heirs. The re 8 |) 0 iidt*nt, on the 
other hand, denies tliat the mehals constitute part of the.eatat<% 
and pleads that they are her property, puinhased v^tli her 
etridhun. On consideration of all the circ'umsUnm. the mehals 
appear to me to have belonged to the rajah up to his death, and 
the transaction with Ihc respondent to have been simply a 
fiction. The to the respondent, without any special 
assigned, when he had eight other rflaey, appears improtable, 
and would lead one to suppose that be had some particular 
end in view, for the promotion of which he a nominal 

sale, without receiving any consideration, and had the transfer 
made in the Collector’s regUtew, himself keeping posseftion dunng 
his life time. It appears, besides, from the five deeds of o^e 
executed by the lajab, as well as from other dwuments, that 
the five mehals paid a nudder jumma of 6,341 wA* rupees, 
and were sold for 9.905 #iyca nipe«, 

for so valuable an estate^ and in itself sufficient ui throw a 
doubt over the reality of the sale. »uppo«ng, however, ^ 
wle to have been bond fide,.*uid that the price was ^ually 

paid, it would still appear to be legally null void. , . 

Fkbh a reference to t)fo*deed, dated lltb of»Aughun HjW • 

B. S. executed by Rajah Bam Kishen Rat, 

Shebnath Rai,^which i* the source from whence the uOe 
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of t}ie latter, is dcriv^, it u clear, that Ram Kiahen Rai onljr 
jS&ve- his tBon the shemj/uiee, and that he appropriated, the 
proceeds of the mehals, after (>ayment of.tlie government revenue^ 
to defray th<^ cxpemwf. of the worship of certain Hindoo idols. 
Granting, then, that in this case it is not quite clear at what 
"exact ])eriod the lauds became dewuUur, or who is the original 
apfiropriator of them, it is still evident, from the terms of the 
grant, under which they (tame into Shehnath Rai’s hands, that he 
was only shemtt, (and as such indeed he signed himself in the 
d^s,) and had no power whatever to alienate the land, so as to ter. 
minate the right possessed by the idols. Should then the rajah have 
aetod beyond his (tompetency, and the mehals; so that the 
name of the purchaser was substituted for the one pf the idols, and 
the proceeds made over to the purchaser, the vendor's interest 
therein terminating, sue)) a trarisadion can never be upheld 
cmiformably with the law', as laid dowh in the ghasters. This 
is ylear /rom the vyuvusf/ias in former similar cases, and lias 
been copfiraied by the oral answers of the Pundit of the 
Court, t^questions this day addressed to him. On these grounds, 
therefore, and Ihx^usc it ap|M'ars from the documents in the 
cas(^ that Hajah Shebnath Hat did retain actual possession of 
the mehals till the date of his d<%th,*^ tile suit of the appellants 
appears to me just. I would then*fore reverse the decree of 
the Provineiiil (^)urt of MoorsInKlaluid, and adjudge the dis. 
puted mehals to constitute part of the estate of the late Rajali 
8 htdmath Rai, and, as sueh, to l>e claimable by his heirs. 

The case next came l>efore Mr. C. T. Scaly, who thought it 
expe<liont to require a written vt/ni^Ma from tlie Pundit of 
the Court. Ho at'cordingly d indu'd all the divuments in the 
case to f>e n'femHl ^to the Pundit, and that he should reply to 
the following question. Siip|)osing it to be proved, by the do. 
curoents in the ease, that the dis[>iited mehals have been ap¬ 
propriated to defray the expences of the worship of C(‘rtain idols, 
a fixbd revenue t^ing also payable to Govermnent from them, 
can the ghevnil of such pro|>crty sell th(;m ? According to the 
ghagterg current in Bengal, W'ould such sale lie valid ^^d binding 

Answer. “ Whenw all the disputed mehals are the property 
of certain idols, although rdi'enue be paid to the Government, the 
)>crsn)i who is denominated ghevait can never be considered 
competent to alieftate them by sale. Such sale, according to 
the ghagfe^ current in liengal, is neiMi(»r valid or binding. 
From the nocuments put into my hands it appears, that, pre. 
viouB to the sale in question, the dispuU^ mehals had been 
appropriated under the following torms; vis. that the surplus 
proceeds of the estate, after payment of the revenue due to 
Government, should be ex)>ei)d('d on cthe w'orship of the debtor. 
Hence it results, that the competency of tlie ghevait extended 
no farther than to the superintendence of the worship of the 
debt^y vnA the Myment of the< revenue to Govemm^it, and 
could by DO means* be strained so u to authorise his alienation 
o^the whole estate, by sale or gift. Now, according to the ikag* 
tfrgy the ruling power should annul all sales or gi& by iBoom>- 
potent pectoiu. , 
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Antboritiei. ^ 

(a) “ Any evil-hearted wretch, who, thrmish oflvet^ "t• ' 
ousness, shall seize tha property of the gmU or of frtAmins, 
rtajl fee^ in another world, on the oris ^ vultui>‘8!^ On whWi "h»d( how- 
Cuiiuca Bhatfa comments as follows: *‘Thc properly of the gods aud 
is that which is appropriated for the image, &<? of tlu* tlebfar / •Jii»boB>*Ui 
Menu, (i) " A gift or sale thus made by any other than ^ 
the true owner must, by a, settled rule, be cimsi.lcred, in judi- 
cial proceedings, as not made.” ^ 

Catyayana. (c) Let the judge declare void a sale* w ithout 
ownenhip, and a gift or pledge unauthoriz^ by the owner.” 

This exposition of the Hindoo law appearing conlinned* by 
presents, and every accessible source o/ information on the 
subjedt, Mr. Scaly expressed his concurrence with Mr. Turn- 
bull, and accordingly reversed tlu‘ deen'c of the lower Court, 
annulling the sale, and finally deternilniiig that t^e niehals ' 
constitu^ part of the estate of the deecaned*. Ibtjah Shehuath 
Rai, and must descend to his legal Ix'irs. The costs iif hgijd) ('ourU 
were made payable by the defendants, {d) 


(fl) Menu x», 20. Tlus text is aililiiced to in ronm-rlion witli tl»- 

that detvuUur land is loyally I'Onndtfmi (Iin projicrty (a»'uni> ot (In- idtO'. itcul, :i* 
such, .is subject to the laws which regulate the tUieuutitni of imy other pr<>]iiirty. 
(h) Vide book viii. c. 199. 

(c) Colebrooke'fl Digest. 

(<f) 'ilie vxfuvuAha in this case was |>ireQ by the Hindoo luw ofHcer Ht(:K'lu>.'l 
to the Court, Boudyanath IVlisr, a natire of Virliuot, but <‘>)tially well versed 
in the tenets of the other schools of law which prevail in the .distneta sub¬ 
ject to the Bengal Pn*sideiicy, ns in the peculiar iloclrines of his native 4'ountry. 
Much pains however was takon, in the present iiistaiire, to iuvaiiviuie tin-law 
laid down by him, as at vuriance with the tenets of the Ooiir or ibrngnl school. 
For this pur]>ose three vvuri(sl/i(tr w’ere filed by thu i>u*)Hinileiii^. one signed by 
Ramchuodur, a Pmidit in the fiovemineni Sanm'rit (tullege, >i s<.n-<ind hy thir¬ 
teen other Pundits of the same College, and a tliird by Lliineett* Nuihlea 
Pundits. 'I1ie ai^umenl in all three was the same, I'liu^ii was miiae uciitely 
stated in the first, which it may be useful to examine more closely. , 

Question. A man sejiarates certain villages from Ins estate, and appropriates 
them to defray the expenccs of the worship of certain idols. For soinr lime he 
himself performs the worship, hut subsequently authnriaca hi» young* r son to 
niuister to thte idoib fiom the proceeds of this khirajm land, und shortly after 
dies. 'ITie sou for some time continues to the worship, from the surplus 

proceeds of the estate, after payment of iheXiovcnlhieiir revenue, but at length 
•ells the land, drawing out deeds of sale in his own name, jointly with iho«! of 
the idols. Is such sale valid, according to the »iuuufrs cufirent in BengnI t 

Answer. A sale of land paying revenue, which has l>epii appropriated to cer¬ 
tain idols, is valid, when executed by the in his own name, conjointly 

with that of the idol, but with the following restriction. The >-eller posiiesscd 
• recognised right of collecting the revenue on the land, and paying to the (In- 
vemmesi that portion which belonged to it, and exactly such right is what the 
purchaser acquired by his purchase ; for the rights of the idoT arc not at all 
affected by Uie cteatuin of this right in the purchaser, being altogether distinct 
therefrom. The case is siniiia/tb the sale of an T*»tate Tiy Government for ar¬ 
rears of revenue ; the right of tne purchaser by :jo means affecting tlit- jire-exi*- 
tent right, whether of the Oovemmqpt or the drfjtu. 1 bus too tlie rij^ of Uie 
•oiler was created by the gift of bis father, and thus the right of bis^legal heir 
would here been created, had not this sale intervened.* 1 hi». doctri^ is esta¬ 
blished in a Comment on the M 0 va Bkuga. written hy Sri^iAm \ 

on irither well ver^ in the MifacAnw, whose works aru current in Bengal. 

A king bnvisf pnohased some territory from another king, acquiros in that 
tonitorj a right prodsej^ similar to that whfvh was formerly pesstssed bj tbi 
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BUIfMDEOKARAlN SINGH and others^ AppeUante 

# 9€rtu$ 

JlURSHtTNKERNARAlN SINGH^ Respondent 

THIS was a suit Instituted by the respondent, Horshun. 
kemarain Singh, in the Patna Provincial Court, on the 22d 
of February 18^, tp set aside tiie public sale of talook Taj. 
poor, dad other villages, in satisfaction of balances of Govern, 
ment revenue. Tha<a<ition was laid* at 50,100 rupees, the price 
realised by the sale. 

At the formation of ihe decennial settlement, 1107 
Sobitarain, tha fittheif of tlte plaintiff, and of his brother Lai. 
naraln, was iii possession of talook Tajpoor, &c. in purgunna 
Bal, which was recorded in the Collector’s office, as his ancestral 
estate, subject to a spet^ific jumma. lie subsequently pur. 
‘ chased one moiety ot mouza Hamgurh at auction, in 1203 F. S. 
and moisas Chumariah and Dliamadeh in 1206 F- S. liable 
to distinct rates of asseesincnt: and in 1212 F. 81 obtained 
possession of the other moiety of mouza Ramgurh, under a 
, mortgage, from Golauh Sahee and die-'other proprietors. No 
f application was however ever made to the Collector, either by 
) Sounarain or his heirs, for incorporating the subsequentlv acquired 
property with the ancestrel estate. The mortgage on half mouza 
^mgurh had been paid off, and applications had been made by 
the pluntiff, and the heirs of Golauh Saliee, fur a transfer of names, 
. upwards of a y^ and a half before the sale took place. The Col. 
leftOT, notwitbatgnding, had sold all the above mehnls as a single 
estate, in satisfaction of arrears of Government, revenue, wUch had 
accrued on talook Tajpoor, to the amuunt of 1,079 rupees. The 
plamtiC, in consequence of some dispute with his brother Lalna. 

•«llrr,‘Uach m the right of collecting Tmrenue. Ite by no meant acqniret an 
‘ absolute proprietaiy right, luch at that rasubine from inheritance or donation ; 
for vuc!) absolute right already exiats in that land, and the two would be incom- 
pntible, for it would be im^iossible to create a second co-ex'',>trqt similar right." 
Aeam, "No defect of the title of ' purchaser or donee arises m land, eitnated 
within the limits of the territory IRhs traniferred, for the right being already 
existent there is an effectual barrier to the introduction of another similar 
co-existent right." ,, 

From these pasaages in Srtcruhtia Terc<i(a?tcara’< Commentaiy on the Days 
Bkapt, it is evident, that in a sale the purchuer acquires a right precisely simi¬ 
lar to that formerly possessed by tbe seller. Again, in the ititaakora ilia laid 
down. "Property is temporal only, for it effects transactions relative to worldly 
purposes, just as rice or similar snWtanees do. Besides the use of propertjr is 
seen also among inbabitHnts of barbarous countries, who sre nsacqiitinted with 
the ivsctice ducted m the sacred code: forpurchase, sale, and unular transac¬ 
tions, are rensAed among them- Moreover, <sach as are conversant with thy 
science of rsasouing, deem regulated means of acquisition a matter of popular re- 
oognitira.*^ Proprietary right being that shewn to arise from popular lecog- 
aitioi^^t follows that the ibetw^ poest^asd a separate and distiMt right in 
this nal property; for bad it beto otbefsrise, a perfect stranger might have 
coliected*the reveoue, and pe rf orme d the wors^in of the idols. 

YA eopliiiliy in'^the ab^ ^tsdon evidert^ lies in dedasiiig the alienation 
df ^ itultsalf fnlid, when the argMiaent only legaliMs the sale of the shsmystss- 



tM9. 


CASES IN THE StTOimR 0SWANNY AbARTLITT.- 


fin relathre to shares, orfginallv toed alone In the Sarua ZilU 
Court, (where his clsim was msmissed,) to set aside dhe sm^ 
as fisr only as it regarded bis share of proper^J On an appeal 
to the Pa^ Provincial Court, the Fir^ and TKrd 
overruled the order of the Zillah Court j but, consideriag the ». Hnnbaa- 
claim for a partial annulment of a public sale to be irregulan 
aon-suited the plaintiff, and directed him to bring a fresh actidh ^'**a^* 
to upset thq sale entirely, either in conjuncti<» with his brother, 
Lainandn, and the proprietors of half mouza Hamgurh, or, in 
the event of their refusing to join him, ^^m^e them defohdantl 
in the siUt. The plaintiff now brought hji action sicco^ingly, and 
(MMitended that the sale was illegal ; fijvt, b^use the viHi|gea 
sold a»> a single* estate constituted, in reality, four distinct pro. 
perties; secondly, because, on tike day of sale, befcm the auction 
took place, he had tendered to the Collector the whole amount 
of the arrears, which was however refused, as proved in jhe Zillah 
Court by the evidence of eleven credible witpewes; and thirdly, 
because half of mouza Ramgurh, the property of other persons, 
had been sold as a part of his <?8tate, whereas in reality he 
had no right or title therein ; the mortgage having been paid 
off, and a transfer of nam^ applied for to the Collector, a con. 
siderable time previo&s to the sale. 

On the part of Government, and the auction purchasers, it 
was otmtended, that, on the death of their father, Sobnarain, 
Hurshunkernanun and Lalnarain had succeeded to the property, 
of which be wm the registered proprietor, as a joint and undi. 
vided estate, the revenue of which had always been paid in 
the groH, without any distinction or specificatioS of separate ac. 
counts if and that it was not the custom in the district of Sarun^- on 
the acquisition of any fresh landed property* to have it formally 
incoi^perated with the estate, of which a person might’be in posses, 
sion previously, though the whole was considered to constittite one 
single estate. Accordingly, on arrears becoming due from the 
plaintiff and his brother, me^ whole of their property in purf{unna 
Bal had been sold, and thcT Me was afterwards confirmed by the 
Board of Comnrissioners. 


With regard to the allegations o^||he plaintiff, relative to the 
mortgage on half mouza Ramgurh mivijig been redeemed, it was 
stated, that the deed of mortgage had never been produced in the 
Collector’s office to be <^oelled, as required by fkw; that Hurshuo. 
kemarain had ^>plied for a transfer of^mames; but, as the estate , 
WM a jo^ mid undivided one.tiie transfer could not be sanctioned, 
without the eonaoit of Ltalnarain, who, although called upon, bad 
uever mqpreased his ooneurrcnce. On the contrary, in the petitions 
he had presrated for a division of the joint estate, he*haa always 
anmioned tiiis very nun^y mouza Hamgush as^a part of the 
to be divided, and the revenue assessed upon it was 
invariably paid vrith that of talocric Tajpoor, Ac. ^ 

Hw aU^atkms of the plmiftifl^ with r^ard to his tend^' ^ lha 
aauMuit of the balsnces, dhr which the estate was Mve^iirnd for 
tik^ denied. The sale was pos^Nmed till tlftee o’doek fiMhe* 
nderaoon, and the plrihtUEi were repeatedly called on tojiay thn 
nrnan: and, hi eonsequence of their negleMng to do so, tike aaln 
.' Tou ir. 
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too]|C piftce.* The witneMes cited by the plaintiff, in support of bis 
«^^^j’statemen4 were all his own dependants, and their evidcnee had 
fMD Singh cdisproved by many respectoble persons, who were present at 
mmd other*, the time, and, ftom (^eir position, better able to depoM to what 
o.Hunbua- had occurred. 

' 'JAlnorain and the ^jeirs of the late Oolanb Sahee, who were 
' nominal defendants in the preset suit, confirmed the statement 
of the plaintiff; the former with regard to the mouzas in question 
forming four distinct properties, and the tender of ^e bmances; 
and the latter with regard to the redemption of the mortgage on 
mouza Ramgurht arid the .application for a transfer of names. 

The Setxmd Judge of the Patna Provincial Court passed judg¬ 
ment in fovour of the plaintiff (m the 1st of February 1826. He 
observed, that at the foiroation of the decennial settlement, in 1197 
F. S. talook Tajpoor, dur. mouzas Chumariah and Ehanadeh, and 
* mouza Ramgurh, ,w«re assessed as distinct estates, and at different 
rates. It was admitted by the Collector in his reply, that Sobnarain 
was recorded*as proprietor of tiiem at different perii^s; and neither 
he or his heirs ever applied to incorporate the property subsequently 
acquired with the original ancestrel estate. Under th^ circum¬ 
stances it was clearly improper to sell the ;whole as a single ^tate, 
especially as the balances, when compaied with the sum realized by 
the sale, were so inconsiderable, that the disposal of a part of the 
property would have been amply sufficient to satisfy the demand of 
Government against the pn>prietor8. The mortgage, moreover, on 
a moiety of mouza Ramgurh, had been paid off, and iq>plicatioji 
made for a transfer of names to the Collector's office, upwards 
of sixteen months before the sale: and consequently the property 
of other persons had b^n ille^lly sold for arrears due only from 
the plaintifTs^estate. ' 

In his letter to the Commissioner, under date 30th of May 1817> 
the C/ollector himself stated, that at the sale " Hurshunkemarain 
liad a bundle, but whether it contained money or not was little to 
the purpose, as he refilled to pay down the money until the sale 
of Tajpwr had actually taken places, and had not printed a 
ehellmm” From this it might m inferred that trfie plaintiff had 
reallybrought with him the wfount of his balances; and if the money 
was refused because he Rad not produced his cheUauny such a pro. 
eecdtng was improper, as the only use of a chellaun was to shew 
what was due, an<i this could ^ ascertuned by reference to the 
wasU bakee papers, or th# notification of sale. It was however 
unnecessary to call for evidence as to this fact; for whether Uie 
alleged tender of the money were proved or not, it would not 
afj^t the other informalities observable in the sale. The Board, 
moreover, in their letter of the i7tli of December 1817* to the 
Collector, regKtted’ thaf^ under the Sct'camatances the case, 
the sale (Aould have occurred, and enjoined greater cautum in 
future. He therefore annulled the^saie, and awarded the plam.«. 
tiff and liis brother possessfon of^ thdr respective shares, 
malung good thq. amount o£, the balantes for which the estMtrJ 
had liMn sdid. The heirs of Gfriaub SiUiee, 6k. were awMdd$>& 
poMesskm of half mouza Ramgtuh, on reimbursing the pla intlff ^Y. 
th^ proportion of the ezpeices of the luit. ^ Government mwkh 
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declared li^le for the costs of the plaintiff^ and his brother JA2. i*t 9 . 

mnui, who in reality was a plaiiitUrin the case. ^The ither - 

defendants were ordered to pay their own costs,* and the |hk^ 
readied by the sale to be refund^ by Oo^rnment. , 

^ Burmdeonarain Singh, Kishendeonarain Singli, Bishendeonaraio r. Heisliua- 
Singh, and the heirs of Munbadh Sahoq. the auction purchaMrSt Itenisnutt 
appealed to the Sudder Dewanny AdawiA. * Singb. 

Mr. M. H. Turnbull, before wlmm the appeal was first heard, 
zecMded bis opinion on the 19th of November 1929, that the 
judgment of the lower Court was, for the reasons set forth iD*it, 
perfectly proper and just, and must be ypfield. The case however 
involved two points of a novel character, and which appaiyntly 
had never been determined in a court of law. In the first plaee, 
the villages sold as a single estate were assessed at thg decennial 
settlement in 1197 F. S. in the names of dificrent itersons, as four 
distinct and separate estates. Sobnarain, the r<‘spontljyit's father, • 

Was at that time only in possession of one. ot them, vis. tglook 
Tajpoor, but subsequently obtained possi'ssiou, at diHereiit periodi, 
of the other three by pun*hase and mortgage; but uo application 
was ever made to the Co11e<*tor to incorporate titem with liis 
original estate. Not>\ith 4 tanding this, - the whole of them had 
heei^ sold by auction, for arrears of revenue, although from the 
trifling amount of the balances, (‘oniparefl with llie largo price 
realised by the sale, it was evident that a disposal of a pari of 
the property would have lH*cn sutfieient to satisfy the claims of 
Government. In the next place, one moiety of mouza Ramgurli 
had been sold with the respiaidcnt's property, although the mortgage 
under whirii it had come into tlic possession of Suhnarain, the 
respondent’s father, had been paid oflT, and an application made to 
the Collector fur a change of names in tins recurd^ upwards of a 
year and a half before the sale took place. Under these eir. 
cumatancH's he considered the sale to have lieen^ ilU>gal, and would 
confirm the judgment of the lower Court, aiidsdisiniss tlic appeal.. 

As, however, the case might hereafter be cited as a precedent, he 
thought it advisable that the final order should be passed with the 
concurrence of Another Judge of the Court. 

Mr. Ross, before whom the case ww next laid, observed, that at 
the formation of the decennial settfemeM in 1197 F. S. talook 
TajjM>or, mouza Raingurh, and mouzas Chunmriah g|id Dhanadch, 
were aasessed as three distinct mehals. HoSnarain, who at the 
time was the {uvprietor of Tajpoor onijf, subsequently, at different 
periods, became possessed of the «»ther two by punhase and morU 
fsge. But as neither be nor his heirs had ever made an ^plica. 
tion Ibr their union to the Collector, under section 6, i;pgulation 
17^* and section 6, regulation 19, 181.4, he was .tff' opinion 
tet the sale of all the mehals in onh lo(, as a siimle estate, to 
icslisp arrears ot Ooverament revenue, was illegal, lie therefore 
rnnmirri with Mr. Turnbull in confirming Uie decree of the 
jfeitBa Provincial Cbizrt, and djgnissing the ajg»eid srith costs. 
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PRINCIPAL MATTERS. 


ACKNOWLEDGMEI^., 

1 Claifl* fo the poeieMion of certain Til> 
legea under n IJbrvmafiM. or written 
acEnowledgment from the conditional 
pojchaeer, alleged to have been eae* 
cnted nine vean after the sale had 
become abeomte: claim rejected, the 
agreement beiag not prored, or though 
moved, being either without a conei* 
deration or the condition riolated bj 
the claimant. ISif 

ACT OF PARLIAMENT. 

1 Held that the proTiaiona of an Act of 
Partiament come into operation from 
the date onl; on which the regula¬ 
tion haring reference to it aa pro¬ 
mulgated. ^ tii 

ACTIONS. 

1 The dwaa w of an ^a«t for aaltpetre 
haring aaecnted an eagwtmcM. mak- 
fait hiaaaelf xeaponalhle fn the fidSI- 
ment of Rieir engasemente ^ the con- 
traetan. Md lecei'rea adrancee 
far tba anpply ti dutt ankle, they 
having aheaay ftgnhhad eecaiUy j held 
an aetkn hj dm afont ^ lie 
dyaket the dnaan, iNthant MMinca 
■m Ae othearamtim. SSr 


AD0FnON|. 

adan inathit' eain» 
iiraia< in 



f The hmra of a deemed Hladee In 
Shahahad being a real and an adopted 
•on: the adopted eon takes one>fowifa,, 
and the real son three-fourths of hia' 
property. 96 

8 A woman waa authorised by her has- 
band to adopt an individual aamed ; 
or, in the event of anr bar to hia afllia« 
tion, any other Brahmin’s son. The 
indiridnal named was adopted hy>ber» 
and died some yean aftfi^wards. Held, 
that she vas incompeient, under tba 
terms of ^e authonty given, to make 
a second adoption. ^ Sl8 

4 A woman, after her husband's death, 
is incompeteUl to give her ^}y son in 
adaption, as JwyimuA y oifm i a, without 
authority moviously giraa herd#- 
ceased huuaad. 


e A^ENAtXONS. 

1 By the Hindo 9 law a mother cannot 
alimte at plmare an aetate vriiich 
sbe^sttberits from her earn On he^ 
death it goeaoetta her ovA heirs, but 
to the neaiast aanririnf hek of her 
deceased eon. St6:i 

t A Zumnandar in Belgnl eeld nan of 
hie amninfral aetata tovUs amttnr far 
bar khfatfsipee, on oondjikn of bnr 
bin ding he r ee lf not to alienate ihn, 
w r y e i ty, bnilanm it to fak sen nn her 
aem- flalii thm snrh ■ finnaniiiinn 


did no* fmlinw the*Znanandar’e 

fi^ln diai 

it. Jby Urn laid hk 
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Bengtl, ft lon^liu no iMt in the nn* 
cettAlproperty toh^cedoy huffttber, 
^uhog hit fiftfaer’e life. Stft 

S by the tlindoo law, ft daughter bat 
M power to alienate by gift^ier ancea* 
trel propftty. to the Mtriineat of the 
o^er heira of her father. S30 

4 Kkwi^ land, appropriated to defray 
the ezpencea of the worship of idols, 
cannot oe alienated by the b'A«Mitao ae 
to terminate the right of the idols in 
the net revenue. Such sale set aside, 
as iuvonaisteut with the btndoo law 
current in bengal. « 843 


APPEALS. 

1 The ProTincial Court having refused 
* to admit aiv, appeal paujmnt, 

on t^e merits of the csm,, and without 
reference to theeioestion of pauperism, 
held that such order u final, not 
open to a special appeal. 103 

f In a claim for woiilauf, tho‘ Provincial 
Court having awarded interest for the 
whole period (13 years) during which 
a separate suit for the land) was de* 
pen^itg, and interest on that amount 
min the date of tlu'ir own judgment, 
the SiiddtT Uewaiiny Adawlut reversed 
so much of the dci rce ms regarded that 
interest, and awarded the principal of 
the woMituiit with interest from the date 
of the instltutioQ of the suit for vxuilaut 
in the lhwviiM!ial Court up to the date 
of the Sudiler Uewanny Adawlut's 
decree, and front that day till payment 
should he luade. 17<> 

S With a view to procure the execution 
of a decree passed in favour of the re* 
spondents, but which bad heed ap* 
pealed to the King in ObdhcU, the 
appellant'a, father became surety for 
the ultimate award; io consideration 
of which he obtoiued from the rospon* 
^mls an engageinent to My him the 
som of to,000 Ks,, wCich sum was 
stated to have been^boftmwed from a 
third person on tlm credit of the appel* 
lant's fa^er. Die resptmdents mJing 
to pay tna turn at the time adpulated 
in their bond, tbe appellant wfts eervad 
with a notice, that he would be sued 
for the eame In tiie SuptHse Court: 
wbMeapon he paid tbe snionnt. Held 
that in this case the rdsppnddbts were 
liable to fefrind to the appeUaat the 
amount so paid by hi^, together with 
the charge for tbe notice, and this ‘ 
withottt reforeftoe to die« foot vdmther ^ 
•the a^ouaV of the Vmd was hctaaliy' 
^eetrimi by the apf^sat’e ftdher or 
not. «63 

4 la eoit for moaev and oroDertv eahes* 


sled, the FWnneial Court adjudged 
payment of a third of the maa Mnf 
claimed to he made by one of the de- 
feadadU, as a fine for his connfoftace, 
but on ^ipeal preferred 1^ him, the 
Court of SttddM Dewanny AdH^lut 
reversed this order ns being nnwar- 
ranced by the regulations, and incon* 
sistent with the practice of the Civil 
Coune. S08 

A 

AHBITBATORS. 

1 Claim to set aside tbe award of ar* 
bitrators, after a silence of ten years, 
dumissed. 48 

AWARDS. 

See Arbitrators, 1 

BONDS. 

t Claim by appellant tn recover a sum 
of dionffy o» a bond. The bond beiog 
given in lieu of principal andr interest 
due on two former bonds, which were 
executed in favour of the ulaiotift', 
while he «*as acring as msArAtor and 
guardian of tbe parties bound by them, 
and tbe third bond being also executed 
under similar circumstances, the Court 
rejected his claun. 17 


CIVIL COURTS. 

» 

1 Tn suit for money and property em- 
bexsleil, the BrovindshCourt adjudged 
payment of a third of the amount 
claimed to be made by one of the 
defendants, as a fine for his coani- 
vance, but on apfieal preferred by him, 
the Court of SudoerDewaosy Aoawiut 
reversed this order ae being unwar* 
tented by the regulatiens, ai^ incoa* 
sistent with the practice of the Civil 
Courta. 168 

t An award greater than the sum sued 
for being given in the 21tlab Court by 
adectee, which was afterwards reven* 
ed in the ^mvindat Court, the eoete 
in the latter made payable by the 
losiM party tmlyon the snm original^ 
sttbd^r. t98 

*, COKnSCATIONS. 

1 A QQSS of land oonftwated on ftnapmat 
«f a eerieas aftav bet we mt t wo ^Mp-* 
ants, oaiier Sectiom 4, * 

1783. . • . 
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CONTRACTS. 

f of aa agent for salt-petre 

baTing exocutod aa engagenjioDt mak* 
iflg lumaelf reaponaible for the fulfil* 
sent of tbeix enganmenta by the con- 
tracton, who had received advancee 
for the aopbly of that article, they 
bHviag already furniehed security, held 
that aa action by the agent will be 
against the.dru)an without reference to 
the other auretics. <;38 

S With a view to procure the execution 
of a decree passed in favour of the 
respondents. 014 which had been ap¬ 
pealed to die King in Council, the 
appcHant's father Mceme surety for 
the ultimate award; iu consideratioo 
of T^ich he obtained from the re- 
■poadanta an engagement to pay to 
him the aum of SO,000 Rs., which sum 
was stated to have been borrowed from 
a third person, on tlie credit of tlie 
apfMllant’s. father, llte respondents 
failing to pay this sum at the time 
BtipuUted in their bond, the appellant 
was served with anotic^, tlmt ht would 
be sited for the same in the Supreme 
Court; wbereupodho paid the amouut. 
Held tbat-in this esse the respondents 
were liable to refund to the appellant the 
amount so paid by him, together with the 
eba^^e for the notice, and this without 
reference to the feet w’hethcr the amount 
of tlie bond was actually realm-dby the 
apptdlant’s father or not. 3o3 

1 A Zumeendar in Bengal sold part of 
his ancestrel estate to his mutliet for 
her maintenanco, on condition of her 
binding herself not to alionato the pro- 
party, but leave it to his sou on her 
death. Hold, that sucha transaction did 
not terminate the Zumeondar's ri|ht in 
tiiat property, or bar the alienation of 
it, by him and Itts mother jointly, to 
the prejudice of the eventual heir. By 
the Hindoo law, current in Bengal, a 
son has no right in the ancestrel pro¬ 
perty inherited by his father, during 
ms fether's life. ASS 

f A woman, in exchange for a efeunpe- 
kuUM or necklace, gave half of her 
pTOpeny to another persou, on condi- 
tsoa the latter raonld not alienate 
k, but leave it, on h<u death, to two 
individaale named in the deed of con¬ 
veyance. Held ttat the tnfegaction, 
bemg a for a coneideratimfl was, ac- 
to Aiabemmedaa law, in ceali^ 
« aale; that the eonditioBS of the dbM 
veaie net binding; indth^, ws the Aeaih 
^Ihe vendee, the property 
^nip^ind to her beire, to ^e ex chisi en 
>‘4brifee penoae in wheet fwroiir theee 
f Aiiiteione wan aa^ ^ AM 


• 

5 Accordii^ to Hindoo taw, s msnw can¬ 
not execuro a tsaee,.<>r enter into any 
other engagement: and a claia^foandea 
theremi will not Ke e^inst turn ordiis 
surety, the transaction hefig void, eh 
tiiiiui. # 4 M9 

DECREES. • 

1 A decree having boeu passed by the 
Patna Provincial Council for the re¬ 
storation of an estate (which had.boeo' 
iUegalJv sold) to one niember of an 
uneyvided* Hindoo family, on repay¬ 
ment of the purchase money, and it 
being presumable that the lighT of othec 
branches of the family luw) alwnys becit 
kept alive, their respective sharfs were 
decreed to them without subjecting 
them to payment of any part of tlw 
purchase mmiey, wdifch, it was pre¬ 
sumed, 0 hd lieen defrayed o(R of the 
iwoduce of the joint pro|terty. 16 .S 

3 'dhe decrees-of the ^(jourl bolow being 
revcTseai by the 'Sudder Dewaouy 
Adawlut, owtn|L to the proceedings in 
the Zillali Cuun not Iiaviug hecu con¬ 
ducted agrcealily to the regulations, 
it w'as urdennt. that the suit should' 
be tried iU now on the origiual stamp 
fees. 173 


DECI.SIONS. 

1 Held that the rourts are not St liberty 
to question the meriisof m final decisioa 
passed liy any authority having com- , 
]>etent jurisdicli'ni, whether on the 
allegation of sut li dec;jBioo having 
lieen contmw to luw nr wroug os to the 
merits. The decisions hery alluded to 
pass<|d by the Patna (Council in 1777, 
and the Batpa City Court in 
179& 1S7 

DEEP!?. 

e " 

1 ('laim to set aside a deed of sale dis¬ 
missed ; 9iit ihe right of a third party 
dtxJared to be sot aflected by tb« 
decree coufimisg the sale. A 8 

DIVISION’S^ 

1 The Bof&m' and r^dow of a Iwahmw < 
divided hq^ween diem his property, 
consisritfg of d£vM(ur land, and right 
of oScintmgitt n temple, reserving to 
ench the power of alienatiug her own 
khnre. &ieb patritioa« invalid ^ the 
Hindoo Imw, in cdnse<)^nce of ^ ui-* 
competency df tbe putaes ^and n |nle, 
executed by dm oaouiermi the sCqlagila 
.efit, setande., 
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EMBANKMENT^ 

. • • 

1 Th« ifmoakd^it vtwrind ta ambtak* 
Aent, whaMby tbaWA ei ib» appal- 
bat w«#%aA uaderwatar. Oa tka rait 
of <he Uttar, it appeariag the the em> 
bankineDt ores Dot in a^fteoce when . 
tfifrpartiea ptmhued their eatatee, the 
Usd^r Dewaasy Adawlvtdeoreed that 
aha embeakaent. ibould be hrokea 
down, and awarded danu^aa to the 
^^Uaat. 8 

EVIDENCES. 

6 

^ Claiia to recoTer money oader a bond; 

dinuasad: the Court not belierin^ the 
. andence of the. witnaaaea of the plain- 
tUC uAiefly owing to their want of re- 
' epectability. • 90 

t In an, acoon for debt, the borrower 
pleada repaymentjan^ pioducea recaipta 
on paper atamped aix yaara after tte 
date of tbeir etecution. Neld that 
auch dociunenfa were inadaiaaible, and 
claim adjudged foP thia and other 
teaaona. 106 

9 In a claim to hold certain landa aa rent 
free, a lunnud of the 2«eiiundar waa 
produced, dated in 1196, B. S. pur¬ 
porting to be a renewed one in con- 
aequence of the deatruction of the 
former title deeda} but there being no 
other proof of the claim, it waa held to 
he inadmiaaible and diamiaaed accord¬ 
ingly. il38 


o FRAUDS. 

0 

1 Held that the negoUator of a forged 
draft or bill •of «nchanmMM|aiving 
the amount thereof, ia 1u% to re¬ 
fund on a auie againat him ^e 
drawee} the payeea named in the 
draft being mU<u>wn and ^e for- 
wry proved. ® S90 

8 The reepondenta had eolii^vely meat- 
ed a fiedcioae teidofc in mour of the 
• appellanta, to evade a decree paaaed 
'againat them in another aoit, and were 
now obliged to plead tbeir jvevioua 
collusion in bar to the suit brourtt 
againat them foj poaaeaaton ef &at 
very tul eali. 541 


GIFTS UNDEB THEMOOHUMMU- 
DAN LAW. 

, to%ia NeohtptHaadaw litw, 

, h l^of pafftihle peeporer to two 
dipim ia eaMatUr paior to 
> ^ lobiaM ftiw4ni 


on an invalid,^ deed of aamgunent are 
not binding. Renunciation of inhe* 
ritanee in lifa-tiBa of an e oa t o r null 
and void, cUia to which may bo 
prefened at any aobaeqnout period 
without Umitatiott. 810 

8 A wMian, in exchange foraehueuM- 
kuUm, or neckUco, gave Saif of ner 
proper^ to another person, on con¬ 
dition that the Utter should not alie¬ 
nate it, but leave it, on her death, 
to two individnaU named in the deed 
of conveyance. Held, that the trane- 
actioii, being a gilt for a coasideratioa, 
waa, accordmg to Moohummudan law, 
in reality a eale j that the conditiona 
of the deed were'not binding; and 
that, on the death of the vendee, the 
property would deecend to her heira, 
to the excluaion of the persona in 
whose favour ^ose conditions were 
made. SS4 


GIFTS UNDER THE HINDOO 
LAW. 

’ ‘ r. 

1 The gift of an annuity, made by a Zu- 
meendar during his life time, to' a 
younger son, in lieu of his share of 
the aumeendaree, held to be heredita- 
ble. 388 

HINDOO LAW. 

t A claim to an ancestral estate diamiaaed 
under the Hindoo law of inheritaarce. 
llte appellant having entered into aa 
agreement with a person te ^ve him 
up one half <4 the estate claimed by 
him if a decree should be nassed in 
his favour, oa consideration of that per¬ 
son’s advancing tkr money reqoMed 
for the costs of suit: tiie Sadder 
wanny Adawlut held the teea s e ct io n 
to be illegal, and wdered the agree¬ 
ment to be cancelled before tlisy wonld 
admit the appeal. 38 

8 The widow M a mster’e sea (on whoa 
the estate had. devolved) tehee the 
estate ncoording to the lUndoe law to 
the exclnswaorthe oeter hsiedf. 4r 
S Actioa to recover profite of a pert- 
nenbip in trade nteied Into wiuMut 
any nitten agreement. According to 
the Bibdoo Uw, though it U nnUwM 
, ia hrahnaas to tnMe, yet oa cloning 
^ tbeir neconats they am en tiU ed to 
thfak w mec riv e ohanafv^pmiloef 

i The of n Hindoo, ifhoAbM 
i without chlidm, has 'the poMOtwof. 
aa kUg h gift .of. a pnri i n i M 
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hutead'i ptvpmtf ,bn bis spirituil 
beaafit; bat siwb uot oppasrinf to 
tbo CoiM to bsTo been th« ot^eet of 
tho gift i& tbs ptetSDt iostSDce the 
clsin of the donee wts dijwliowed. 
Propertjr which bed devolved on e wi« 
dow at the death of her buabesd with* 
out diiMien, goes at her death to her 
bnebond'e ball brother, to the exela* 
■ios of his meteniel grandfather's hm> 
ther'e gradcbildren. 1 17 

Bole of mot landed property, situated 
in the district of Idmapwe, by one 
partner without thoconsent of the rest, 
set aside os being contrary to the Hindoo 
law, and there b^ng evident over-reach* 
ingcOithe parted the purchaser. 158 

i According to the Hudoo law, os cur¬ 
rent in l^gat, the gift of joint and 
undivided property to the extent of 
the donor’s share u valid. 19d 

' Ihe mother and widow of a brahmin 
divided between them bis propertv, 
consisting of deu-uttur land, and right 
of oficiating in a temple, reserving to 
each the power of oheoaiing her own 
shore. Such ponitioa iiraalia by the 
Hindoo law, in cunseqaence of the in¬ 
competency of the pofdee; and a sole, 
czecuted-by the mother on the strength 
•f it« set oodc. 337 


INHEEITANCE UNDER HINDOO 
LAW. 

1 According to the Hindoo law, os cur¬ 
rent in Bengal, the gift of joint and 
tmdi^ed proper t y to the extent of the 
donor's share la valid. 196 

f By the Hindoo law, a mother cannot 
alienate at pleasure on estate which 
the inherits from her son. On her 
death it goes not to her own heirs, but 
to tbe nearest %UTviving heir of her 
deceased son. 910 

S A Zumeendar in Bengal, sold part of 
bis aacestiel estate to his mother for 
her maintenance, on condition of her 
binding herself not to alienate the pro- 
werty,Dat leave it to his eon on her 
death. Held that sneh a tnaaaeUfm 
did not teraiiaate the Ztnaeenda/’s 
light in that pfoperQr, or bar the alie- 
■arion o# it, fey him end his mother 
ioiaCly.to the prejudice of the eventual 
heir. By the Hindoo law, in 

Bengal, a eon has no ri^t in the 
aaooetnl pnpeny iobeiitM by. his 
father, dun^ his mber's life. *989 
4 Ife Hm Hindoo law, a daiightar has ao 
: ta alisnats by gift has ancestral 
y, to the ds tfi ara a t af dm other 

_jhaffethoK. SSO 

ftBpthsHi^MlMr,J0 ewMiaihs 


west, n widow daes not iaberit the 
prop^y of hor husfeaad, whpa hold lo 
coparcenary, hut oniy whssi held in 
aevenity. In the fernM rase Ae is 
only enutltd to maintmoave out of 
iu *330 


INHERITANCE UNDER MOOHU.M* 
aJUDAN LAW. 


1 Tbe‘heirs being a ^widow, a sob, 
fodr daughters and three sons of a de¬ 
ceased son, the property wftl, occord- 

‘ ing to the MoohununtuUa law of io- 
beritonce, he mode into 194 shores, of 
which tbe widow will take 44, the son 
49, each of the daughters tl, and eqph 
of the graodsoDS 14.* 93t 

f Accon&g to the Moobummoden law, 
tbe hem being a tun and daughter, tbs 
property will be mode into thice 
eliorr^ of which Aiq son will get two 
and the daughter one ; and tbe sieter 
being sole heir will take tbe whole 
property, being enutled to one-bolf os 
ner specific shore, and to the other 
half by the tetura* t47 

3 Tbe heirs being a widow, a eon, and 

two daughters, tbe property sheald. 
according to the Aloubummudsn lew, 
be mode into thirty-two parte, of 
which tbe widow is entitled to four, 
the sun to fourteeo, and the dsughuns 
to seven eoib. 4UU 

4 A wonAn, in bgrbinge for a chum- 
paJtulUt, or necklace, gave half of 
hei properw to another person, on 
condiuoa not the Utter should sot 
alienate U, hut leave it, ao her death, 
to tyro individtt^s named in the deed 
of conveyance. Held, that the trans¬ 
action, being a gift fur a considvntion, 
was, ocfo^ l m g to Mabomedan law, ta 
reality a sale that tbe coodiuoas of 
tbe deed were not binding; and that, 
on the dfaUi of tbs vendee. Hie pro¬ 
perty w^ld descend to her beirs, to 
the exclusion of tbe persons in wLpfe 
favour tboss conditions wen mods. 334 


IKiiERlTANCE. 

1 Pairitien ef so ancestral estate among 
the heir/decreed u> opposition to the 
of OM heir tu bold the aaae oe 
on indiviaibla estate. 9 

t CUhn bn laa p ond e nffar a malifey « 
an ancaM assate wa ^ 4ft fern 
deceased hdbaiid and hfe feMftiftit 
diemisssd. as H *2 

h«4baiid died feofeta iii ttAm tftd 
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brotben. Sbe wu dodwvd eatitltd to 
suiatevanee only. * fO 

S Cbim co.FedMMi n villagt from mort* 
gage ; plaintiff allowed to recover half 
of the village bypayiog one half of the 
Bioi'^g:age money j that beins ^lie por¬ 
tion to wUcb he waa-declared en- 
the law of inheritance, an 
heir to the original mortgagor. 3S 

^4 A case relatiog to the aocceesion of 
an estate in tbe JungJs MehaU, where-, 
in it was dotermineathat, agreeably to 
family usage, the brother of a deceased 
childless Uaja should takd his ^Mte 
to tbe exclusion of bis widow. 57 

5 Claim fo tbe moiety of an estate in 
Zillab Bhaugulpoor disallowed, on 
proof (bat the estate had always de¬ 
volved on the eldest son, or nearest 
(heir of the d|reased proprietor, bis 
other heirs being entitWd merely to 
food aifd raiment f^m tbe e^te. 6t 

4 The estate of a Hindoo adrarded to the 
aona of hia danglrier, in preference to 
the grandsons by lineal descent in the 
male line of his full brother. 67 

7 1'be heirs of a deceased Hindoo in 

Shababad being a real and an adopt¬ 
ed son: the adopted son takes one- 
fourth, and the real son three-fourths 
of biapro{)erty. 96 

8 Tbe nidow of a Hindoo, who died 

without children, has the power of 
making a gift of a portion of her late 
husband's property for his spiritual 
benefit; but such not appearing to 
(be Court to hare ^cen the object of 
theigift in the piesent instance the 
claim of the donee was disallowed. 
Property w9>ich had devolved on a 
widow at the death of> her husband 
without children, goes, at her death, 
to her husband’s half-brother, to the 
exclusion of his maternal grandfather’s 
brother’s grandchildren. 117 

9 A AJofeurrene poita, executed by a Ze¬ 
mindar iu favour of tbe Collector’s 
deu'AR, being declared void under Sec¬ 
tion 15. Hegtilatiou S, 179f, tbe heirs 
of the rfeiMii ordered to relinquish 

' possession in favour of the heirs of the 
Zemindar, in. consideratimt of their 
minority and other circumstances ; 
though the death of the Zemindar 
took place eighteen yean before the 
institution of tbe suit. ISO 

10 The respondent claimed to vetain 
. pmsession of certain landf On the plea 

of gift from a Hindoo widow, by 
whom thry bad been taken an b« 
buaband'a death on a divigioa among 
th« briia. H&ld that tbe plan wna not 
proeed,' a^ that, at ml events, tbe 
gifr would have been imraUd wMmut 
itecmuMKitfifdMbeut. 149 


11 Sale made by the adainiatratria of 
tbe real eatata of an intostate held to 
be invalid, under tbe IngUsh law, at 
tbe auit af the son, ndto was declund 
antitlctt to recover posbassion, on re¬ 
payment of the principal of the pur¬ 
chase money. 443' 

IS A woman was anthoriied by her 
husband to adopt an indiridual named; 
or, in tbe event of any bar to bis affilia¬ 
tion, any otlier brahmin's son. 1'be 
individual named was adopted by her, 
and died aome yean afterwards. Held, 
that she was incompetent, under the 
terms of the authority given, to make 
a second adoption. SIS 


^ INTEREST. 

1 In a auit to recover a debt, the Pro¬ 
vincial Court awarded the principal 
with interest to the day of payment, 
provided such interest dM not exceed 
the principal. The Sadder Hewanny 
Adawlut-allowed tbe principal and an 
equal sunt fox. interest, together with 
interest at IS per cent, on that ag- 
gregato sum from the date of their 
decroc to the day of payment. 95 
3 Interest exceeding the principal may 
be awarded when tbe exceu has ac- 
crtied subsequent to recourse to law 
for the recovery of the debt. 361 


LAND REVENUE. 

1 In a auit for poasesaion of an estate 
by certain Zemindars against a farmer, 
who claimed the right to hold thelanda 
on a perpetual tenure at a fixedyumina, 
judgment in favour of the plaintiffs ; 
the defendant not being able to sub- 
atautiate his plea: tfjd aclaim to com¬ 
pensation, preferred by tbe same plain¬ 
tiffs, for saysr duties, resumed from n 
Gunge which had been eitahlisfaed by 
the farmers, rejected, as not beltmging 
to the proprietors of the land; bnt the 
Provincial Court having adjudged that 
neither party had a right to compensa- 
tiou, so much of toeir decree was 
reversed, the point for decision being 
simply, whetoer ox agt the right lay 
in UM) claiinantB. SOI 


LAND TENURES. 


1 In a claim to boM ^rtaia lands rank 
free, tbste beiag no suamid and no 
proof dm lands having bean held af 
LfcUrql ^ee 1745, the Cosvt n^ac^ 
n docHMAt ptupotrtifg to ba b < 
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fnm th* CoUector » 1787. <m the 
gnMindt, titber that it wu & foigei^. 
or had been obtained hy fraud or mia* 
repTwentatioQ. • 155 

t On the forfeiture of a patiiia tennro 
for aman of rent, thedur^utiiM tennree 
under it ceaae also; though tha hotdera 
of them be not defoultere. and though 
•ubaeqoently to the default of the 
tuddtr putneedar, the Zemindar may 
have re<)uired them to pay their rente 
into hie cutcberry. 179 

3 In a auit for lands fraudulently alie¬ 

nated by the manageraerent'free, since 
the Company's accession to the Oe- 
wanny, held that the rules relative to 
resumption of rent-free tenures do not 
apply. 808 

4 lldd that since the perpetual eetite- 

znent, a claim for MtwktuUimee chow- 
druee or chukiudiir*e dues, will not lie 
against any Zemindar. 915 

5 In the case of an illegal resumption of 

two mouta$ which had beeu conferred 
as an hereditary rent-free tenure on 
the anceator of the claimagg before the 
Company’s nc-cessioV‘> Oewanoy, 
it tfsas held by the Court of Sudder 
Dew-anny Adawlut that the claimant 
was entitled not only to the Govern¬ 
ment share of the rents but to tlie 
absolute possession of the lands, wiUi- 
out reference to the proprietary right 
in whinnsoever originallyr vested; the 
grant havingbeeo unlimited r although 
at one time a money payment had been 
made in lieu of it, apparently by con¬ 
sent of the gianiee. 319 

6 A claim preferred by any other tlian 
the original A/ofcurreedar or his as¬ 
signees to share in the benefit of 
molnirTsru tenures granted hy Mr. 
Law in ZUlah Bebar, held to be inad¬ 
missible ; cosbarership in the milkteut 
originally not cbnfemug title. 396 

7 Lands held at an invanablo quit rent 
by the appellants and their ancestors 
under fao^iirreree pottuhn for a period 
of thirty-eight years, held not liable 
to any enhanced assessment though 
the grants did not s^Hy that the 
tenure should be hereditary. 971 

8 Held that a m<iA;urrsrss tenure, con¬ 
firmed at the decennial settioaent by 
Government, when all the ctreum- 
stances connected with the original 
grant were known, cannot be^resumed 
on tbe ground of want of Athority in 
the original grantor after mi inCervm of 
twenty-eight yeaia, during which^ine 

the lent Mn paid at an invAiable 
rate. e e 375 

9 Certain lands in ZUlab Sebaraapoor 
ware ciained to bn held rent-free, in 

«f two mmmdi gni«tnd by 


Madbm Una Sdndln, ann af which, 
dated 39 Zaetnd, 97 Jefoei# confoiTcd * 
the Mouse in gnanden pa s t a^ wd- 
«ask on Shah iLbdoell||k, and other 
fukeera, but had never been regietered; 
the Aher, dated 8thShnben, s/Jalous, 
confinned ihe grant oTtbeMouna to 
Shah AbdooUnh, Shah Hami^^mlnb, 
and c*htr fukten, and had barn duly 
registered, but did not distinctly sperifji 
the oatura of tbe tenure inceoded tp 
be conferred. The Court of aSudder 
De^nny Adawlut, finding that the 
Mouse m question arai registered in 
Ufo quinquennial register, as a mnddud- 
murk tenure conferred by Aadbo Kao 
Scindia on Shah Abdoelfah and other 
fukeera, on the 39 Zeekad, 37 JvUtm: 
and concurring with their law officers* 
in opinion, that the intention of kho 
grantor tirconfcr a peutnanent tenure « 
w’ss cliarly infe^blu frouAhe word#* 
" and olhey fukten,” which occurred in 
the tunttnd dated ^ the year 89 /uloev, • 
and which bad beets duly registered ; 
and adverting to the fact of tlie ^ 
grutees and their descendaatt having 
enjoyed uninterrupted possession of 
the Mouse till its attachment on tho 
part of Government uplield the claim, 
and decided that the lands were not 
liable to resumption and assess¬ 
ment. 819 


LEASES. 


1 Field frist the •krunit, or superin-* 
tendant of a religloos establishment, 
is n«>t comjietenl to grimi a tease of 
Uie lands appertaining to the establish- 
meut for a longer periqd*thaD hie or 
herown life. 1.5t 

f Pottahs granted by the ostensible 
auction purchaser of lands and con- 
ditiouiog that at tho end of ten yearn 
tbe|pase should continue on tho same 
terms, (it being then by the 44th regu¬ 
lation, 1C9S, not legal to grant a longer 
lease than ten years) held to be hin<|- 
ing against the real purchaser and 
gc^ against his claim to enhanced 
aaseesment at the end of tbe term. * 
witboQt however affecting the rights of 
Government or any future purchaser 
of the whole pergunna, in case of pub- * 
lie nale^fon arrears. 19S 

S A leane* (panted in consideration of 
an advance of n sum of mon^ held to 
be equivalent to a mortgage, and thn 
leasee dgplared liabltvfor such aur|rfu4 
proceeds of the Mcnte as remimed 
after he hatAealUed haspAn«ipal^Ui 
interest. 951 

9 According to Hfridoo*law, ■ wfatns 
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l wda t A«<yi wUl Bot ]i« agiinst 
Mfe jww n y, th0 tnuMacdoa 
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: UMlTATZONk 

H' A wnnmaiyd»ci<fa»p——4 by * ZUlab 
* Coart is A. 0. \f96, ud coofoied 
/‘.4gr ^ Fitn^cMl Cotntia A« X)« 1797, 
titopw^ eat of p e w ow oB, the 
to eetimiih hu 

AOaSMiMiitliiBoc: AddU»t M »o setiMi 

iae«7>M i>. 1815. 

of 00^,0199 bellied by the 

4 ^ thA ralo of limitetioo, the seueme 
W|od 1|(f the diaiaumt for omittmf to 
k 4 cUiie et es oer^imr period 
btiAf doeeeed iaedScieat. 99 

A CU^.^ poe e ee ii on of ea eautte ber- 
reo^Wtbe nde,^ UaritatxMi; thO'td- 
Ter^j^^eity bo^t beea hi p o ee ee rion 
«^(||k4i 4^^ of eeio upwude of 
• tm^9^ pearti 97 

HAUK HOKtTBDlhL 

*1 HeTd ibet a aolt will sot lie acaiaat 
a 5feJife or Melih JlMceddhe with whom 
riM decenaial aettfemeiit waa conclu¬ 
ded in Bhaagttlpon, for ChuJiUidarm or 
Gbeoidniw rigbu or feee. 196 

MOKUaREftEE TENURE. 

1 A Uohmrrnm potfe, esoSoted by a Ze¬ 
mindar in ftiTOQr the Colfector’a 
Haven being declared void uuder Sec¬ 
tion 15. Rcipilatioa t» 1799, the heira 
^ Uie Dotunt ordered to relinauiah 
po aa aaa i o n in. .laTow pf the heira 
ef the Zemindw. in .w ^derft ion of 

tibcn^^dbo^fvS^'the.zS^dar took 
jplaeeeigbteeB yam Mfoce the inati- 

tatfon of the aiut. 130 


MOUUipdUDAN XJhW. 

A will tqdwid 1^ wldeh i^MoooidaNtnn 
female be qp ea th^d the wh^ of her 
«Mriyto a etmaoeiv TIm toMdrix 
U^aoheiM»lMfofatae )Mk Uie 
whole of heg pw iii ariy . loft 

ubieiiMubiin ttrarCdrde^ ^ pee- 
PiUj wotild bare gMN te dMai. aad' 
one-thM la tlw legatee. A Utodoo 
■waaappeiBi|d aseedlor rii the wOL 
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The Uw oficeM of the Sadder Ba- 
w ann y Adawlut declared the Caiar 
night daipbMBe. loan. Imt rimb'Att'le- 
gntariy ^plaoed, the whale of’tbie 
oAdel aola era valid. 49 


MORTGAGES. 

1 A eaae of redemption of mortg^e, 
nnderadeed of mortgage, and eondi- 
tkmal eale. the equity of redemption 
being eav^ 1^ nqmymont of the 
akoney hocrowod on the moitgaM, 
within the period gf •one year from the 
receipt jme mory g or of the notice 
to pay, iMUed nn&r Regnlatiaa I7. 
1806, aa required in inch notice. 5 
%ln an aotionldnr the recoreiy of e debt 
dye an.mortgaged property, a third 
partp^appeaie aM chtiou a large eum 
judOT a oeciaxon of the Sadder Oewanny 
. Addwlut. 'The Prormcial Court a- 
warded iipi.«plaintifp8 aorjTtiin part of 
their claim ; aftmr that waa prid. it waa 
ordered^at the Ifolder of Che decree 
of thd ooddgr Dewenny Adawlut 
ahouM receive what‘ waa doe tc him 
therera, and that the plmntiffe ahould 
tbra receive the balance of their claim. 
The third petty appealing to tiie Sud. 
der Bewaany Adawlut, it wdl ordered 
tibat he ahould receive Ae whole of the 
eum due under Uie decree, befote the 
pJaaitifa were paid any part of their 
debt. 15 

S Claim to redeem a village from mort¬ 
gage ; plaintiff allowed to recover half 
of the village by paying one hrif of the 
mortgage money; uat beiag the por¬ 
tion to which tie wae declered entwed 
hy the law of inheritance, ae Ao» to 
the original movygnr. 39 

4 Ri a amt to obUlMii poaaeisMm of cer¬ 
tain premiaea under a deed of kya- 
NI-vuA, the mortgage having been 
feie-cloeed, and the aale made abaoiate; 
it •qkpeqpng that one rupoo par emt. 
MV aiaiwnR waa the cum etipulaced to 
be paid aa iiUeveat in tne data of mort¬ 
gage, bug, that tike mertgagee had re¬ 
ceived a aoparate bend eagagtag the 
payment efaa additional l per amt. in- 
toreat, anch: a procoedtng waa held 
9» he eoBtrary to the proviriona of 
R^ri^atini 17 of 1806, and tho flaim 
waa qoeoidin^ diaallowed. Ip6 
4 The vaiidity m a traneaction of %•- 
m n y in not affaeted hy the foot ef 
the pv rti ee not b*riag come to n inni 


pmiqqldy to Che eseenHen ^ ^ 
deed by tine conditienaf eeller) neither 
ieiteActnl <tiin:tefm at tiwundof 
wbi^ Che oen^Mtiaalo wqg to be- 
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eeaelqii^ beii^ ll«« jTMm) by 
Itct of an oxcmni abovo tlia )«gal 
uuew haviaf been rec^vod by cha 
contUtio^ purcbaMT in dKy one year; 
tbaio boing no traco of frand to elado 
tbo lawre^rding interest. 1]] 

6 A lease granted in ^onsi^ration of an 
advuce of a sum of money held to be 
eqiuTalent to a mortgage, and the ■ 
laasee declared liable, for eocb surplus 
proceeds' of the estate as remained 
after be had realized his principal with 
interest. 

OBLIGATIONS. 

o 

1 Thd treasurers of a Collector held re¬ 
sponsible for a sum of money, said to 
bare been atolen from the treasury 
under their charge. 1 


PAin'NERSIIIP. 

- 

i Actioa to recover profits of a partner- 
ship in trade entered intt^wiibout any 
written agreement. According to the 
Hiddoo law, though U is nnlawful in 
Bramios to traffic, yet on cloaiog their 
acconnts'they are entitled to ihoir re¬ 
spective share of the profits of such 
traffic. ' 84 


PILGRIMS. 

1 The preseoM made by pilgrims of 
certain sects to any one of the Benares 
Gut^m^McCrat or conductors, must he 
divided equally among them all, ac¬ 
cording to the usage of the tribe. IXS 


PRAfTlCJi 

1 The treasurers of a Collector held re- 
aponaiblr for a aam of money, aaidto 
bare been atolen from the' treasury 
under their cha^e. 1 

f The respondent repaired an embank- 
meat, whereby the land of the appel¬ 
lant wns laid under water. On the 
suit of the Utter, it appearing that the 
embanknsnt was not in exutcnce 
when the parties purchased their 
e s t at e s , the Sudder Dewannm Adaw- 
lot decreed' that the emmAment 
shouM be broken down, and awarded 
demagee to |he appeUanC. #8 

8 A claim* to an ancestrel estate diamiaod 
mte the Hindoo law of iiihantaace. 

eppellMnt havieg enterefl Into an 
agradmeBt wM| .a peceook toipTe hia 
ap ope half of the estate cUuaedhy 
yimif a deetae bo paaffid in 
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hie ffivott, 00 coB«idenitSe^ 8 f that We 
son’s edvanciag Uip mon^ fb ynr ed 
for the costs of suit < t^ Buddlb !>•» 
waany Adawlut held Ae treneecrioa 
to ^ illegal, and ordered tUh egiae- 
meat to bgcaiMaUedbdfen tbeyrWid 
admit the anNHd. * * IS 

4 la an eotien for the neoeery of a debt 

due on m o rt y^ od preperty, a third 
party appears and cUhni a huge sasa 
under a dacUionof the SodMec Qmoay 
Adewlot. The ProehMiaZ Court a- 
warded to plaiatiAi jk certain pert of 
tbeir claim } after ^at was paid, it was 
ordbred that the holder of*the decree 
of the Sttdder Dewe n ny Adasriut 
should receive what was due to him 
thereon, end that the plaintitfs eboold* 
then receive the baJanceof their cla^m. 
I'be third par^ I 4 i]fialiag to the • 

der Gevenny Adawlnt, it was ordered* 
that ho should receive the whole of the 
sum doe imder the decree, before the • 
plaints were palll ,007 pan of their ' 
debt. *■ 

5 Claim by reqiondent for a moiaiy of^ 

an ancestrel estate as heir to her 
deceased husband and his brothetar 
dismissed, as it appeared that her 
husband died before his fotber and 
brothers. She was declared eeUtled to 
maintenance only, tO 

£ Claim to possession of lakhirM land 
dismissed, the quantity clsuneo being 
differently stated in a former somnuiy 
suit, nine years tisving elapsed since 
the distussion * 0 $ that suit, and the* 
(aided produced in Mpport of the claim 
not being deemed sumciont proof. 38 

7 f.'isim to s 4 t aside a deed of sale dis- 

saissod i but tbe right of « third party 
declared to he not aflected by tha 
decree confirming the sale. 38 

8 A will upheld by which a Mooanlmaan 

female bequeathed the whole of her 
pyop^y to a stranger. The tSMatrim 
naving no heirs, (he l«^;atM took the 
whole ofoher property. Hsd she left 
objecting heirs, two-thirds of the pro¬ 
perty would have gone to them, and 
one-third to the l«gmtee.i> A Hhsdoe 
was appointed ezecutdr to the wilL 
I'he law officers of the Sodder Be- 
wanny Adawlnt declared that the Cases 
might displace him, but that tin re- * 
guhufor di^laded, the whole of his 
officim adts ate valid. 49 • 

9 A caae ralafiag to the so e es a rio a of 
aa eetafo in ^ /aagle fifshsh, where¬ 
in it ^tenaiaeo that, agceaa^ to . 
family uaage, the h to cb m of a itnmaaiiit 
chiSdteaa KajAhot^d take lii# eeffito 
to tha enclttsioa hia widow. • 9T 

lO.The estate of a Hindoo* awarded to 
the sa|s of his dao^ter^ in ptw fon mco 

8 O 
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. ^ miidMM hf in 

Uia Btalf^iaa of IM f«U ImtbQfc et 
li C&aa to m JBirt Mtktbrtkmi- 
NM o taitiow juignont 

•ydmiited ^ MOoaiMof .MHapkom that 
tb« IHatdittitm iriMwo ^.^wwilm 4he 
appeal «m ieefaiad, bad toWmi 
. ft bfiW to mduoa him to fivoft favoar- 
ablft «aaw«r« Bat it ^qieaRng that 
* hU fttpoetUAft of the l»ia air«e oonect, 
*ibojpdnMa| vaaxo^itDe^ 70 
19 A pulnio aiift of an eetate ae«t ad4e a* 
iUe(^, 90 bavbai^ bofo 

entered into. by the aemindar for tbe 
leTOnue^ the ylar ia aftCivfiictiua for 
tkti atreaia of wbich the eatate was 
sold. 81 

odS Claim for poesoMion of an eelato bar- 
fad by (bo nUe of limitation ; tbe ad- 
venm party havlag been ip possea^n 
under ft deed ol sale upwards of 
twenty years, 87 

, 14 Clahn to a slwre of certain landed 
pro)>erty dism iy std; aa* tbopgh Uie 
parties were descended from the same 
ancestor, it wae probable tbe prc^rty 
bad been alionatM frwn Ute fomily and 
rre^ftcquired a diderent bcaacb; and 
It not appeanog tlutt there was any 
trace of propriety ri^bt or possession 
on the |Mrt of tbe ulaunaats, siace the 
Company’s accession to tbe De- 
waany, 99 

15 'i'be Pravtada) Court baring nafueed 

to admit tm iqipeal ia Jm^md poapsrrV, 
on the merits oS tbe case, and without 
reference to the qufsUun of pauperism, 
Leld that such order is &mX and not 
or^ to>a special appeal. 105 

16 In a suit to obtain po^esmon of cer¬ 
tain premiaes under a ' deed of hy«- 
bH-wuJk, thb mortgage baeiug been 
fore-cloeed, and the sale made absolute; 
it appearing that one rupee per c*nt. 
Mr tpexsem was the sum stipulftted to 

^wbwpnid ae intereat in the deed of mort¬ 
gage, but that the mortgagee^ad re- 
oeieed a aeparaCe bend qpgftgiug the 
.payment «f an adiUtional 1 jwreeal. iu- 
' tterest, auch a proceeding wae held 
to be contiary to tbe juovisiene of 
Regulation J7, of 1806, and tbe claim 
was accoidiugiy disallowed. .106 

>17 In an action for debt, tbe boerower 
pleads r^^oMnCtUid produces receipts 
on paper fttamped six yean ^tw the 
. .dale of their execution* •*{ield that 
auch documeola were iruMmiesible, and 
ckim- iN^dged Jwr tbia and other 
reasons. « . fti8 

18 Ibe eafidk^ of ft Imnaabtiaft of Ige- 
Wf-wufoia not affhehia by the.C m* of 
the perciNftot having le ft AnsJ 
•diusoaenf o<.>«bi#r reap^ve «cfinm|ts 
paevieusly to the axecutie% ol^m daw 


the conditieui aelier ^ neftbar kit 
aneemd-f (be term at tbe end of which 
tbg coadHionei aide wna to became 
conobMied biigg dm yearn) by the 
ivA of an eatosea aboxe (be le|^ hi- 
' tereet having bean mcoined by the ooa- 
diriottftl puicbmer in any om yaar; 
tbeie batsg no tmee of fraud to aliida 
tbe law regarding interest. Ill 

19 Held tlmt.4 am will not lie against 
a l^s^.or JtfohlMUiBl,^witb whom 
tb» decebniat aottleaeat waa conclu¬ 
ded.in Uhau^^eee. for CkuUadarm or 
Choivdrau rigbta or foes. 196 

90 Claim to certain Inde dismissed; it 

wpeariug from the pvidence addu^ 
thatUia property waa bbmiaed in a 
/vrtw gxaot riia defen^nt'a ancestor 
in tbe name of tbe anceetor of die 
plaintiffs. 184 

91 Held that the CooJta are not at liberty 

toqueation the merits of a final decision 
passed by any authoxi^ having com¬ 
petent jurisdiction^ wnetber on the 
allegation of such deciaioa having 
been j:(Nitmy to law or wrong as to 
tbe merits. Tbe decisions here alluded 
to passed by the Patna Couovdl in 
1777, and by the P^aa City Court in 
1796. 137 

99 I'be respondsnt clidmed to retain 
ItOsseasion of certain lands on tbe plea 
of gift from a Hindoo widow, -by 
whom they had been taken oo ber 
husband's death on a division among 
the heirs. Held diat the plea was not 
proved, and that, at all events, the 
gift would have been invalid without 
tbe consent of tbe heirs. 143 

93 'Iho Courts are not competent to 
deride in a now spit, contra^ to the 
provisions of a former final decree 
relative to tbe came proper^. Xbe 
merits of that dfOeree cannot m gone 
into. 146 

24 Held that a stamp darogba is not re¬ 
sponsible for any defalcation on the 
part of the subordinate stamp venders 
and their sureties. 149 

9& la ft claim te hold certain lands rent 
frplie, them being. no s mwmd and no 
proof of tbe landa bavihg been bald as 
IshUrw aiftoe 1969, the Court rejected 
n document puipoBting to bei an order 
£nim tbe Cfwectm in 1787, on. the 
poau^, either that it wne n frngeiy, 

. «r ht^been obtained by fraod or mie- 
-rroraeonratton. 155 

,MJfole of joint-landed yopy^ aitnated 
‘ im the mstrict of^hlissi^oea, 1^. ene 
pnMr withynt the een ee ft bf 
:' ee t em fie as being ceotimq^ jrh e ^|B >di in 
UftV end rhsevi bmng eyi^> *wii - 
' IntftftthtiiMtefthepMBhefef* Hid 
wr .lvMte owe ^ en Hfodw 



fcmily, their eccramUeiu wilt be yre- 
eemed to here been joiet tUl pvored 
•theiwiee f tho emw retntng 

wiA Che per^ cleilnuig endveive 

ivbc. 16 « 

M la the abemce of a bill of eate for 
lauded {wopetty aed receipt for the 
puruhaee ittonev, the Court .of Sad¬ 
der UewaauT Adawlut held it ueeee- 
eery, that the fact 6f tale ehovtd be 
eauelacteitly eetablidied, aad, in the 
preee n t inetaftce, ctmeide^; the proof 
addnced by the cieisiaat (who wee a 
eeirant of the alleged readM, and 
wobably in poseesuon of hia acals) to 
be ^eufficiena to eetabUeb the eale. 
disallowed his claim. 168 

89 '1 be decrees of the Court balow beib^ 

serened by the Sudder l>ewaiu)y 
Adawlut, owing to the proceedings in 
the Zillidi Court not having been con- 
dochsd agrt'eably to the regulations, 
it Was ordered that the suit should 
be tried ds noiw on the original stamp 
fees. 173 

90 Hight of redemption aadjadged to 
the eeller of ceiwS lands, on the 
grAmd of a eondiriou to that effect in 
a se 3 mra,ta deed executed by the pur* 
cfasser, though the bill of aale itself 
was sot worded condttionally. 174 

91 On the forfeiture of a pvinsr tenure 

for armrs of rent, thedutpHtYier tenures 
under it cease also; though die holders 
of them he not denulten, and though 
subsequently to the default of the 
tHtider patnesdar, the 2emindar may 
hare roqiured them to pay their ruRts 
into his cutcheny. 179 

37 Held that a proprietary claim to lands 
situaied ia (;awnporeiB not cognisa¬ 
ble. nuder Regulation 9, IBOJi, there 
not having been tty puesession on the 
mrt of the claia^ttCa or their ancestors 
for 38 years before the Company’s 
acouisitieu of the provinces, and no 
clum having been prefened on their 
part at either of die three first settle¬ 
ments. 189 

S3 Held that dm rule agaiast takisg 
cogaUauce of dhuns to Ittd pustAtesM 
in a fictitious name appli|| wot only 
to dm parties who aagaPw in the 
illegal traasaedoo, but also to their 
faein and others, wbwa the illegal 
tnumactiea fimar tbe Ibnailfil^ of 
dkedeuB. . * * 188 

34 Pettahs grunted by die eatcnsible 
aWBlitt jporchaser of hwds, and ott- 
riltSp^liffdiat at the end of tea ^^are 
iriie jbw'tihoeld eoadaws 
ttritt» (It bejbig then by the Aa fofo- 
iTfiff; not la|^ to great aJoagor 
leett yoers>beia to be biad- 

tlse fe^ pamhaifr ewd 


geedf egifitti hi% uleiai*tt 
■■iWMiiiH at ch^ end Iff dm tesm, 
wit h s et , however, a g e edng tM rights 

•f Go ret uat ttt. er tty Huge pimbaesr 
«f 1 ^ w tok peigunaa^ in tdse 
peMie aabi Her eneeie? tn 

36 la a eatt for deads ftaedeleilt^ dle- 
tttedby the manager asrentTrse, ■bats 
tbe Ocanpany’s acceasiaa to tbe De- 
wttay. heM that the reive native lo 
rcsoinptioa ef raat-Aee taaaige do dot 
apply. * 908 

96 ACcordiagto tbalf^pobuetmadM law, 

ia a gift ^ pertihle pvopatty to two 
pefsous, diviatoa ia essenviaf prior to 
deUvmy. Peetbi of release foeaded 
on an invalid deed of aasignawnt are 
ttot^ biodingi KeauaeiatioD -tff iah«m 
ritaace in life time of ancealor gmil 
and void, fb which may be • 

preferred at a^ subsequent pM«»d 
without liaiitaritt. 

97 Held ibal, slhce the nerpetu^ setde-* 

asmitg a claim fu9 Cfem'- * 

drae* or Cb«Msd<m« dues, will not lia Z 
agiUnst any Zonindar. 

98 In tbe caseof an ittetti res omp tkm of 
two maumt which had been ooefe-ragd 
as an bareditary rent-free teaure eo 

> the aneeetorof tbe efeimaut befbre the 
Coeqmim’s eooeesioa to tha l>eiraaay, 
k wM held by tbe Court of Sodder 
Dewnaay Adawlut, that the claiaiant 
waaenticled aetoaly-Aej^ Covem- 
meat share of the f<mlffoat to the 
absohite possession of tbe lends, w^d 
out reference d>«the pmpiietnry irgbc” 
in wbamsoever orbsinHlly vested ; die 
grant havingbeea ualiuuced r although 1 
at onetime^ mooey psyuMBt had b«*m 
made in Heu of it, apparently by con* 
seat ef the grantee. * S19 

39 A clsim preferred by aay dUier than 

tbe original Uahurmlur nr hia as- 
aignem, to riiars in die benefit of 
wfftiifivrsr tennraa granted bpwAlm 
Lawin Qllah llebar, held ti> he iaad • 
misaiMe 4 oaabarership io tbe eitfeasid 
origin^ly not cuaferriag tM*. 996 

40 that the spdrii ef deetioa tT* 
Reguletion P, 1799, is appHoible to 
gntirs o s t at fis or a w feth seldby ancUon, 

'as wall as to separate lou of an aatmee 
so soM,‘«nd fett u (>nm of fusclesis 
no met* antheriaod la tbs one case * 

tli% oUmr to dirset aay abnfe- 
asent iff stbe amhunt of the aannal. 
fesMM dwim* 939 

41 Sale ^attds ’ by tibe sdmhrisishMjt of 
^raal a||ttte of aa istestate hsM to . 
be tevaliC wader riie sEagiish lafi^ he 

writ ^ tbi son, who wls risci&iMl 
eatitleri to suearvUr poasearion, on s*. 
^ymeat 6f dm yriaripaf ef dm ffer- 

fifi3 



^364 

4f of y um ^■ ri fled draft baisf wtknowa wtd th« for*' 

ia «Imm 3, Mc^fOn 9. Rafuttrton 9, ^wry prerad. 990 

180^ b4U« »oC •mnUoaU*. to «. «uit 49 An awmtd gr«Ktor than tiM nw ao^ 
for hiwdaia JU Ul ia b a d , inotitoted »p> ferbeingi^vai in tb« Cowt bj 

. jaaidtflf ttrijloo yean aftar th^data adacraa vbich was afterwarda revaca- 

^ of tba oaaaioBrtha comwtt^ of Which ad in the Provincial Canrt, «ha ooata 

U p^hifaitad by ao cn o B R^fnla- in tha latter payable by tho 

tion 9* f805. 954 loeing party only on. the aum originally 

4S Intaraat excaading the principal may aoed for. S9S 

•be awarded whan the axcaaa baa ac- 50 Held by the Court of Suddar De¬ 
emed ^subeequant to recourse to law wanny Adawlnt, that it is' lawfdl for 

in the racorei^ of the debt. 961 tha aanindar to conclude a aetUament 

44 With a viow toprocura tbe «xei:atio& with other individuale, for a pninas 

of a decrao . pa ia e d in favour of the tolnofc, widi the permfoeion of the Zillah 

Toepoodentaj out which bad bead ap> Conrt, the rudder putneedsr having 

pealed to the King in Council, the fallen into arrears; though his abareca, 

nppallant’g father became surety for whose names ware not recorded in tha 

the nltimafo award} in conaidaration aemindarea recorda, had deposited 

of which he obtained from thb re- their quota of the arrears in the trea> 

apondenta - an etigagament to pay to aury of tho siliah ; hat they ware 

huiatba of 90,OM Ha., which sum declared at liberty to sue h*»n for any 

ivaa stmad to havaU«en harrowed from damage they might have snatamed by 
• third person on the credit of the hie default. 995 

appellaut’s fathwir I'he re^wndents 5i llieaiKKdntnMnt, by aMoosnlmaa, of 
failing to pay fois anm at the time a Cbriatlanaa faia executor.doeanotin' 

atipulated in thair bond.'the appellant validatr a w^ll containing such a provi' 

waa aerved with a notice that be nmold aion, nor does fhe demise of that ez- 

sued for the same in the Supreme ecotor and the fuluie of the teetaAr to 

Court; wbareuponhe paid the amount. appoint ano^er in his place imply the 

Held tliat in thia case ths respondenta. annulment of the will. SOI 

wore liable to leftind to the anpellaiu the 5f A fother, by two separate deeds, had 
amonnteopuidby him, together with the sold sll his property to his son, and- 

chai^ for the notice, and this without made over to him the purchase money 

aeference to t^Cact whether the amount aa a free gift. The proviaiona of the 

'oftfaebod4t.^'aaactttallyi«alia«dbythe contract never having been earned 
I. appellant’s father or not. 963 into effect, and the sale being invalid 

^ Imnda held at aa ipfhriable quit rent under the Mahommedan law aa of the 

by the appoUaats and their ancestors kind denominated .^c-t-TSil/eeA, it waa 

under sumcarerw psttuAf for a period held by the Sudder Dewanny Adawlnt 

of thirty‘Oi^t years, hrid not liable to be null and void. SOT* 

to any enlumced asaeasment though 53 Certain lands in Zillab Sehamnpoor 
the grante .^d not specify that foe were claimed to be held rent-ftee, in 

tenure ahouid be hereditary. 971 virtue of two mtmnutU g ra nte d by 

46 Held foal n msfcnrrarm tenure eon. Madho Haor ScindW» one of which, 

firmed at tbe decennial setclemont by dated 99 Zeekad, 97 Juiaot, couforred 

,ilnwniinTmti when all foa citetam. foe Mckuna in question as muddvd- 

stancss connacted with foe firqpnal fsesh on Shah Abdoollah, and other 

giunt were known, cannot resumed fukeers, but bad never been registered; 

on tho gRMwd of vmnt of aufoority in the other, datod 8fo Shabea, St Juicer, 

' ,gbe.evlginal grantor sfter.nn integral of cenfirased foe grant of the Monsa toi 

twenty*flight yenru, during which tune . ShMt*Abdooltab, Shah Hamid Oellah, 

the rent had been paid at an invariable etui afosr^t Irene, and bad been duly 

rate. 975 mgialwdli. bill dhl iml illaijiii lly siiei ily 

47 I'he rnlee cMitphied in eection 4, the n«tare of the tenure mMuaed to 

Regulation 6,1793, for the award ^ be eonforrsd. Ute Court of Sudder 

fines cannot Im conrider^d applicable Pewaqpy Adawlnt, finding that foe 

r to the caee Of a parson .vfoose ntten. Monfih^ question was registerediia 

dance asay be required «<m a witn^ fos yiiogaennial register, as a ■sudilwil- 

bqt criiorhom aaopwions attoy net h(We SMohtanuiw c enfo r rsd by Modho Bno 

. Man aerved. 4 987 ;. Sc^dfo ou Shah Ahdeollah arid other 

'48 IMdthnt nCpetiatof^ofrifiacfed > fuke^-en the 99 Zeekad, 17 Jrifow.* 

daeftearbUl of axitHkogt. anceivi^ e and oS fem clu g with thohrIkir etfeers 

the nmooat foaoto^, fo^hMrie «e j«> ' in opioiea, font the i ni c orioe of the 

fond on ar euit ngrin# him by the grantor to Oonfinr a -Btimuriarit fonure 

dcovoei iho yo y c ei ariteod in t^ mm *oiemly fofonibio Itemth» wm da 



INS 

*' mi4 whidioecamd hi 

the mtMMid dated is the year St 
ud which bsd bees d^j rsfietered } 
#ad sdTetting to the ftwi of the 
graatoee sod their deecendsota hsehig 
onjoyod unistemipted poeeo e Mo n w 
the Moom till its stucnnest os the 
part of Government upheld the claim, 
and decided Uiat the land* were not 
liable ^to reaumption and aeaceo' 
menu * Sit 

b4 By the Hindoo law, aa current in the 
. woat, a widow does not inherit the 
property of her hoelmad, when held in 
coparcenary, but only n-hen held in 
eeveralty. la the former caaeahei* only 
entitled to uaintenance out of it* SSO 
S5 llie reepondenta had colloeively cre« 
■ted a fictitioaa tai/ntk in favour of the 
appellaota, to evade a decree paaaed 
agaioet them in another auit, and were 
now obliged to plead their previoua 
coUaaion in bar to the auit broueht 
againat -them for poaaeeaion of that 
very talook. 941 

b6 A pubUc sale annullede on the 
c^nd that viUagIb, aaaeaaed at the 
dhcennial aettleaentaaditunct mehaU. 
in the namaa of dilTereot peraona, 
though they nay aubMqueotly be> 
cMne the property of one and the aame 
individual* cannot legally be eoM to 
neliie balances of Government reve* 
nue, a»a ringle MUte. uaiesa an union 
of eatatea has been formally applied 
for and effected under aectioa 6, H«> 
gulettra «5, 1793, and aection 6, Ke- 
gulatioo 19, 1814* 348 


BX. 905 

aurfuii 4t yearn to «&nae 

bar allegiiJ buabiuid, witmut 
advancing any claim, .althougn many 
aoita had boaa brougm in thia latervM 
bjgjilM other heira, wu faeld^ fbnrf||b 
ationr pyaumption Qiat ahe waa not 
tewMly marriad to Urn. .* 


tss 


FUTTNEfiOARS, 


^laim for a ahare of A anceatrel mtsto 
ad^dgod} the rulg of limitation not 
being applicable to tbe case of put- 
eJUerr doriviug a eharo df («ofit. 91 


RAZEENAMEIi. 


4 

ffted t^o 


After a feverNaiwF bad been 
plaindff pleaded that tl^ eaacuUdh 
thereof hod beA forced: but though re* 
neatedly deeired to nrove hie at-MOtiony ^ 
tailfd to do ao. Provincial Court 

diamieeed tbe auit, and the Hudd» 
Dewonny Adawlut conffnned the dl^ 
ciaioa. 80 

REDEMPTIONS* 

A caaa of rodemption of mortgage, 
under a deed of mongago and eondi > 
tioael sale, the equity of rede wptioo 
betag saved by rdhnvnMR^or aHie 
moo^ borrowed e^^be mortga^^ 
vricbtu tbe Period of one year fVom w 
recet^ by the mortgagor of the aotfco 
to pay iMued utri^ Kegulation ]7, 
1806 , se required in aicb notice. 5 


PRESUMPTION. 

Claim to a ahare of certain landed 
property diaoquMed; na, though the 
parries were deecendod from the eome 
ancestor, it woa probable tbe property 
had been aUenoted from the faaoily and 
re*acquured by a different braacb j and 
it not appearing that there waa any 
trace of propiiotary right or poMeaeinn 
on the p^ of the cisimaata. since tbe 
Company's acceetion to tbe Oe* 
vauny. 99 

I Tlw Imeband having sold a pmrion of 
Iwd belongiag to hia wife, and tbe wife 
auhaequendy selling the aym e land to 
anorliar individual, the flittSaale was 
upheld } though the cooaeat of the 
wife iojoqiuaite to die tnaafer mader 
the JMbwneuidea law, aueb unseat 
amed in thia iaaeupe. f 59 
: lii the Moaboaamndan law, 
legally haeo aaore than 
Mag at the aasaa time; 
mi tlm ^t'ef f woaeaVhavia« 



REGULATiliNS. 

A rase of land conflacated on accent 
of a aerions affhiy between two claim > 
ante, under eectioa 6, RefaBMeio*^#, 
17 ^ S 

A eaa^of sncceaaiop 'to one of the 
tributary eatatea of ZiUab CutUehi 
deeiaion in favosr of tbe pfaueriff* by 
tbe Sapertetandaaf mvoraed asMl the 
claim dismiaaed, as ueing barrad by * 
■ectioQ 4, Regulotioa 11* I8t6< a9 
I In a aait to obtma poeaesaLmef act* 
tain paemiaaa under a dead of Ipa-Ml* 
wujt,, tli%moitgage bavio# ^ 
rloari,*«nd die sale made SbaOhi^l 
it appearfhg that one rupee ^ cM. 
wr amaatm was the aum atipolBlgd to 
he paiA ae mterreb in the dehd of 

aaertgnge, ^ **»^*‘*\J5> 
bedtuoa&veS • aeparate 8^ , . 

lag the pay man t of an 1 p*r 

, emt. intersat, anch n Siocoote wae 
bold to he coM»y to the pteetaiMia of 



I V D'^K X. 


declared und«cj«c- 
'nSon Id, RefoWtioB f, tt93, Ui«^in 
Of df0 4 ordned ISO*’ retiaouUk 

pOMCfUta in favour of Ae beiw 
-of tho Zetoindnr, in considention of 
idioir nisority aad oU^ oircumstascea, 
Ifaougfe Um depth of jCetnindat tpofc 
pleco ciiglueea ojeaMi beforo tho .idofet- 
tntion Of the sttK. 

h Held that aprojhietnTy claim to landf 
•ituaCed hfrCfawnpoie ia.aot cogaiM> 
hie, ttadid''Refulation tsod, there \ 

not baTiag,^mn ady poaae — wa m the 
•part of the Maiauata or their aaceetora 
foe 38 yeara before the Cbmpany'a 
, acouiaiuoa of the prorincea, im uo 
• clmm havhig been pref er red pn iheir 
part at either of Che «three first settle* 
ments. 185 

f • Meld that the proritiona of an Act of 
. Parliament vontH'iuto operation from 
^;tbe date only on which the regula¬ 
tion having reference to it is pro- 
^Igfcivtl. g*5 

f ndld chat the spirit of aecUon S7^ 
Reflation 7, 1799, U applicable to 
•atutTeatatea or maholi sold by anc- 
4to-fa well aa to aeparate lota of an 
•rtata aa sold, mad that a court of 
IKigiep-iM^o 9^^ awthoiiaad in the 
mtt case 'aiiiiM>'ln (he other to. direct 
\uiy abatement in the amount of the 
•aanualjamme fixed. , *' •> fS3 

fi The term of sixty years specified in 
c^ae 3, sesdon 3. Kegolatton 9, 
lp05, bald not applicable‘to a aoxt fc« 
lifoda in Allaliabad instituted upwards 
' Of twslva-yrt||h after ths date of the 
oesaion, UKT'cognisanco of which is 
^ laobibited by aection 18, Regulation 
% 1803. t54 

fi^^na^Kilea containad in seotkm 4, 
^egulstum 6, 1793. for the awtrd of 
fans cannot considered |^»plicabie 
«i the case of a person whoM artend- 
b^ice may be required aa a witneaa but 
on whom a»aMiapaona may not bare 
been served. 987 

ab Cttdar section' 9, Rei^lation 43, 
fT9fi, Coremmentjtre'eotitled, on the 
« death of the granteoj to revenue and 
Ilia TaiiisnniinT to stelihrau. only^from 
lands in Rena tas astigned,in grsnts 
*"tb invalid native oftren qnaviouii to 
ftonnation of the decennial settle- 
fitent. 304 

ait Ajmbtic sale pnnutled^ on fWa ground 
thaCviUac^. assessed atqhe decennial 
aattiemsnt aa disiinct aadinla, in the 
awnee of different peramw, though, 
tlu^ nsay subsequently hec o m e the 


propert y of one had the suae indlti- 
duid, cannot'legally be sold to realize 
balaaeae af Govemment revenue, u* a 
stagic sdole, unless an wioti of estates 
has been formally applied for and 
effected under sectiou fi. Regulation 
85, 1793, and aecttoo 6, Regulation 
a9; 1814* 348 


RENT-FIUEE TENURE. 

Claim to poasessten of lahinnff land 
dismissed,, the quantity claimed being 
'.differently stated in a tonner summary 
suit,, nine years having elapsed since 
the dismission of t]ii\t suit, and the 
tuidad produced in aupj'Oft of the claim 
not being deemed sufficient proof. 3d 


:* REVERSAL OF JUDGMENT. 

In a claim for the Pmvinrial 

Court haviog awarded interest for the 
whole p(.riod<(l3 years) during which 
a separate suit u>r the hinda vnis^le- 
pendiiig, and interest on that au.cunC 
from the date of their own jud;T>ueut, 
the SiiriderDewanny i^dawlut rever<ied 
so n^uch of the decree as regarded that 
interest, and awarded tbs principal of 
the iposihmt with Interest from the date 
«f the mstieutiOn of the suit for traxi/hut 
in the 'Provincial Court up to the date 
of the Sodder Dewanny Adswiut's 
decree, and from that date till payment 
should be made. 173 


RELIGIOUS ESTABLISHMENT. 

Held that the SHtewnit nr superin- 
tendant of a religiofts establishment 
is not competent to grant a lease of 
the lands appertaining to the establish¬ 
ment for a longer period than bis or 
her own life. 151 

i Xhtro/ee land, approjmated to defray 
the expences of the worship of idols, 
cannot be alienated by the Shetm/t 
aoqs to terminate the ri^t of the idola 
in the net revenue. Such sale set 
sside# as iuconsiateac with the Hindoo 
law^ coRent in Bengal. 343 

S REVIEUVS. 

• 

I Claim ^ share in Birt Mbfi ai r a fi a M'i i i i 
fiiiiuiasiiif i a review of ^jac^BPSiat ad- 
gBitted tm accoantqf a saapialan that 
Ibe Pundit, on whoaa'VyiMMlMi Hie 
gpeciB:i a|n*^ **98 da dd si t , baA takea 



INDEX. 


4 Mbe to iadttw Um to give ^loeour* 
eblo tnewer. But it appeariDg that 
Ilia oxpoaition oftbe law waa comet, 
tlieju(igtD«ot wu coofimed* 7U 


SALES. 

1 A public sale of an estate set aside 
48 illegal, BO engagement having been 
entered into bjr the semindar WT the 
ruvenue of the year in satisfactioa few 
tho arrears of which the eetaie was 
. sold. gl 

SSale of joist landed property, situated 
iu the dia^ut of IVlirsapore, by one 
partner vsithout the couaeiit of the 
reat. set aaide as being contrary to the 
liimioo law, and there bein? et-idenc 
over-reaching on the part of the pur¬ 
chaser. 138 

3 A decree having been passed by the 
]*atua Provinciai Council for Uie re¬ 
storation of SB estate (which had been 
illegally sold) to one member of an 
umliviaed Hindoo family, onsrepsg* 
ine^t of the purchase monfy, and it 
being presumable tliat the right of other 
briuicbesof the family had ^tvaysbren 

^kept alive, their respective shares were 
decreed to them without subjecting 
tlieni to paymeut of any part of the 
purchase money, which, it was pre¬ 
sumed, bad been defrayed out of the 
produce of the joint property. 16o 

4 Jn the absence of a bill of sale for 

landed property and receipt for the 
purchase money, tho Court of Sudder 
DewunuytfAtlnwlui. held it necessa^’, 
that the^U'i of sale should be satis- 
faciuriiy escabJtshed, and, in tlic pn.- 
sent insUmcc, coDsideiiug the premf 
adduced by tlie cliiiniant (who was a 
servant of the ulh’ggd vender, and 
]>rubably in possession of his seals) 
to be iiisiifficiuQt to establish the sale, 
dienilowi'il bis claim. ' 16b 

5 Kiglii of redemption adjudged to the 

seller of certain lands, on the ground 
of a condition to that effiset in a sepa- 
rate deed executed hy the purchaser, 
though the bill of sale itsou was not 
worded oonditiunaJIy. 174 

6 I’ottabs granted by the ostensible 
auction purchaser (if lands, and condi- 
tiouiug that at the end of ten yean^the 
lease should coutinue on the raAe 
terms (it being then by the 44th Ito- 
gulatioo, tffi^ not legal to grant a • 
longer lease ttin tea yean) held to bee 
binding 9piaut A# real puRbaser ^d 
good agamst ^ claim to enbalced 
assessment at tim end of the term, 
withont, how e t if^ a i be ttng the ligbu 
of GoveraBMat0|:i^&lli|p parebasd^ 


of the wbelf pergama. ta of a. 

r ublic sate ^arrears. * 193 * 

Uld ibat cb* i^fit at eec^on 1^ lEU'# 
gulation 7, t7V9. is appJigeble to 
eutitv catama oroMkohi sold uy aevtiw 
as well as To senuate lou et«aa esnue 
so sold, and that*a court of justice ess 
BO more authoriaed in tho one ease 
than in the other # diicct any abate* 
meat in the amount of the aaeual 
juaisui fixed. TM . 

8 Sale made by the acbninistratilx of 
real eatate«of an intestate held to be. 
invalid, under Uie l^biglish Uw, at the 
suit the SOB, who was ^idared 
eacitlsd to recover possession, onre- 
psjmeat of the principal of the pur¬ 
chase money. U 4 S 

9 Yhe bosband having sold a portion of 
land beiongittg 4o bis wife, sad the 
wife subsoqufntly selling the jsjue 
land to another indiasdud. the first 
sale was upheld, tliuugb the consent 
of the wife is requisite %o the trsnaftot * 
under the *A/aidiunimud«in law, such 
consent being Resumed in this in¬ 
stance. Vn9 

10 A father, by two separate deeds. 
Lad sold ail Im proptirty tn his son, 
and made over to him the purcliase 
money as a free gift. 'Ihe provi¬ 
sions of the contract m^ver having 
been carried into effect, oiid Uie sale 
being invsdid under iJie 
law as of tho kind desomnllwf^S!^' 
i-3u^sefi.-it was htdd by the Sudder 
Dewanny Aslawlut*^ be null and 
void. .iiiT 

11 A public sale annulled, oil tlw ground 
that villages, as!>essi*(l at the iieconmal 
•ettlrmcnt as di^nct nichals,,io the 
names of different )>ctsaus,* though 
they may subsequeotly bcn'oioe the 
pru{wity of one end the same individual, 
cauuul legally be sold to realise ba¬ 
lances of lioveraiuent revenue, esw^ 
fingte uolcM an union of esUKee* 

bos been formally applied Jot and 
effenrtod under section o, Hegulatioa 
If.'). 1793, and sevuun 6 , iieguiatioB 
19. 1814. • 848 

e 

SECURITk;, 

1 The dram of an agvnt for eakpetro 
having eaesutq^'aa ongatfemeBi, mak¬ 
ing hweetf mppaaibie lor the fulfil, 
ment of their OBgamnsente by the coo- 
tractors, who uti loceired advances 
for the sapn 9 ^ a^le, they 
having already funialiedsccaritya 
that an action tiy the agent will lio 
againM the d raws , without rafenmes 
to ^he ocher sursues. tSi 



N D E X. 


n of^oiitioii to ^ ttonoa^with whom 
tb« MiUoMOiit hM lyoa • n*d« by 
GevMUJumt: utatam odjAgcd, hm, pet- 
uiMioo to t&O eMKwita potty to 
•no for tbo tocoooiy.of m eitste i^tr 
u olle|ed M 

Held by the Cwut uf Sudd^r Dewoimy 
Adowluti tbfttit ie lowful for the le- 
nmdw to conclude a eetUemeiit with 
>tfaer ifidiTidukle, for M tmtiu* Utieok, 
vhb ttte pexmiauon of the ZUJelt 
Ceurt« the sutUtr putoecdoiK. hcving 
fallen into anean ^ -tiiougb hia^iharm, 
odtoae nasMa wera.not recorded in the 
semaadatdo lecorda, bad depooited 
their qubtaof the arreais in the tree- 
aury of <che luUabi bet they were 
dl^lared at liberty te»sae him for any 
daange thej«mignt hare auituned by 
hi* defanlu 

to ^4. 


STAMP DAROGHA. 

1 Hdd that a atanp darosha ia nut ro- 
^Ntaiible for ntiw. defi^atioo on the 
pBrioftbeouborlU[k«to:' atamu rendera 
indtbnrattNtiiia.-' . 14p 

(MOOSSULWAUIV.) 

t A BCooaulfnann widow held to be not 
liidilafor her deceased kuabasd’e debts, 
^e not bar&g derived any property 
from^im. 161 

« 

" -WIDOW ClIINDOO.) 

1 The widow of a Hiadoor who died 
w^oat children, baa the power of 

^.vnfung a gift uf a portion of bar kte 
baihand’e pro]«rty forobb apiritoai 
bea^t; but Bucb appoaring to 
'the dourt to have l^n tiw object iff 
the gift w the present instance, tito 


cilia of the doftel wai diaallowtot..^ 
PM^>erty ahicb bad devolved da .» 
widow^to the death of her ht^^M 
wilhoui i^dldren, goes, a her deathT ” 
to ber bueoMd'a half-brother, to the 
ezcluMon of bis maternal grandfatber’a 
brother's grandchildren. lir 

The reapondent etdimed to retain pos- 
sesiion of certain lands on the plea of 
gift ftoa a. Hindoo widow, whoa 
they had been taken on ber husband’a 
death on a division among the beiri.' 
Held that the plea was notproved, and 
that, at all events,.the gift would have 
been invalid without ue consent of 
the heirs. 1421 


WIDOWS. 

1 The widow of a sister’s ton (on whoa > 
the estate bad devolved) takes the 
estate according to the Hindoo law to 
the exclusion of the sbter herself. 47 


WILLS, 

1 A will upheld by which a Moostd- 
maun female bequeathed the whole of' 

, her property to a stranger. The tea- 
tatrix having no -heirs, the legatee 
took the whole of her pn^ter^. Had 
sbe left objoctiag beira, two-tbinls of 
the property would have gone to them, 
and one-third to tlie l^atee. A Hin¬ 
doo was kppoipced executor to the will. 
The law officer* of., »he i judder De-.,. 
waiuiee Adawlut •dec'ar > thp'. tbs 
'Cuter ni^t displace him, bat that 
till rmlarly <U^tac«d, the whole of 
bb official acts are valid. 49 

9 The Mpomtapmt, by a Moosiilman, of 
a Cbrfstian as bu executor does not 
invalidate a will cohtautiag such a 
provision, oordoes the -demise of that 
executor and the btilure of tho testator 
to appoint another in bis place imply 
the annulment of the will. 301 






